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TOWN OF CAROLINA BEACH

1121 N. Lake Park Blvd

Carolina Beach, North Carolina 28428

(910) 458-2978

FAX (910) 458-2997
PLANNING & ZONING COMMISSION MINUTES
September 11, 2008
7:00 P.M.
ITEM #1
Call to Order & Roll Call





7:00pm


Chairwoman McQuillen calls the meeting to order.
Commissioners Present:


Commissioners Absent:



Betsy McQuillen



Sarah Efird



Jim Miller



Jim Rees



Greg Reynolds



Shawn Underwood

Staff Present:  Gary Ferguson – Planning Director; Ed Parvin – Senior Planner; Brenda Butler – GIS Technician; Pam Clemmons, Acting Secretary

ITEM #2
Approval of the Minutes:  





7:01pm


There were no minutes available for approval.
ITEM #3
Staff Report on Recent Council Meeting(s)


7:02pm
Mr. Ferguson provides a brief presentation on Town Council’s motions and votes at the most recent Town Council Meeting.
ITEM #4
Public Discussion






7:04pm


None.
ITEMS FOR PUBLIC COMMENT

ITEM #5
Text Amendment – Consider amending Article 22.5 Protest Petitions to be consistent with NC General Statutes.




7:05pm

Ed Parvin Presents his memo
PURPOSE 

Planning staff proposes modifying Article 22.5 of the Zoning Ordinance in response to legislative changes to the North Carolina General Statutes (NCGS) relating to city and county planning. The intent of the proposed text amendment is to bring Town regulations into accord with the new NCGS. The proposed amendment modifies the requirements associated with preparing a protest petition for Zoning Amendments. 
Changes in the NCGS focus on who must sign a protest petition.  Two options for collecting signatures still exist.  No changes have been made to the first submittal option which requires signatures from 20 percent of the area of the proposed change.  The requirement for signatures under the second option has been reduced from 20 percent to 5 percent of the land area within a 100 foot wide buffer extending along the entire boundary of each discrete or separate area proposed to be rezoned.  If a valid protest petition is received by the Town, then rezonings can occur only if three-fourths of all the members of the governing board (Town Council) vote in favor of the rezoning. For a five (5) member board, 4 votes would be needed to pass the rezoning.
CURRENT LANGUAGE IN THE ZONING ORDINANCE

Sec. 22.5.  Protest petition.

(a)   In accordance with G.S. § 160A-385, if a protest by written petition against a change authorized by this section, signed by the owners of twenty (20) percent or more either of the area of the lots included in such proposed change, or of those immediately adjacent thereto either in the rear thereof or on either side thereof, extending one hundred (100) feet there from, or of those directly opposite thereto extending one hundred (100) feet from the street frontage of such opposite lots, is presented as provided by law, such amendment shall not become effective except by favorable vote of three-fourths ( 3/4) of all members of the town council. Such protest shall contain the signature and address of each protesting property owner, and the location of property owned by each protester shall be shown on a map attached to the written petition.

(b)   In accordance with G.S. § 160A-386, all protest petitions must have been received by the town clerk in sufficient time to allow the town at least two (2) normal work days before the date established for a public hearing on the proposed change or amendment to determine the sufficiency and accuracy of the petition. For purposes of this ordinance, two (2) days shall mean at least forty-eight (48) hours prior to the date (not the time) of the hearing. To be considered, a petition shall be complete in all respects at the time of filing and no additions, corrections, revisions or other amendments shall be allowed after the filing deadline.

(Ord. No. 00-463, 10-10-00)

ANALYSIS

Several methods can be utilized to bring our ordinance into compliance with the NCGS.  Option 1 and 2 listed below give two scenarios that would be viable.  Option 1 leaves minimal language in the zoning ordinance, while option 2 provides specific details as to how a protest petition needs to be submitted.

OPTION 1

This option references the NCGS along with providing instructions on how petitions shall be submitted.  This approach may be helpful in the event of a future change to this section of the NCGS the Town will remain in compliance without having to go back through a public hearing.  

OPTION 2

This option modifies our current ordinance to include the changes made by NCGS.  This allows the reader of the ordinance to understand how the protest petition works without having to reference the petition or NCGS.

PROTEST PETITION FORM

Along with the text amendment language, staff has developed a protest petition form that describes the requirements of the NCGS.  This form can be changed administratively for clarification or to accommodate future changes to the NCGS.

STAFF RECOMMENDATIONS

Either option brings our ordinance into compliance with state law.  Staff recommends adopting the proposed language for the following reasons:

1. Furthers the goals of bringing our zoning ordinance into compliance with NC General Statutes; 

2. Consistent with the 2007 Land Use Plan goal of providing a guiding tool that establishes the desired direction for land use and development in the Community.
OPTION #1

ORDINANCE NO___

Amend Appendix A Article 22.5 Protest Petition

Sec. 22.5.  Protest petition 
A petition protesting a proposed amendment shall be subject to the provisions of North Carolina General Statutes Sections 160A-385 and 386, as may be amended from time to time. To qualify as a protest petition, any petition shall: 

(1) Be in the form of a written petition actually bearing the signatures of the requisite number of property owners and stating that the signers do protest the proposed amendment;

(2) Be received by the town clerk at least two (2) normal work days prior to the date established for the public hearing on the proposed amendment; and

(3) Be on a form prescribed and provided by the Town Manager and contain all the information requested on the form.

Adopted this 14th day of October 2008.






















___________________________








 Joel A. Macon, Mayor

Attest:  __________________________


 Melinda N. Prusa, Town Clerk

OPTION #2

ORDINANCE NO___

Amend Appendix A Article 22.5 Protest Petition

Sec. 22.5.  Protest petition.

(a)   In accordance with G.S. § 160A-385, if a protest by written petition against a change authorized by this section, signed by the owners of twenty (20) percent or more either of the area of the lots included in such proposed change, or five percent (5%) of a 100‑foot‑wide buffer extending along the entire boundary of each discrete or separate area proposed to be rezoned. A street right‑of‑way shall not be considered in computing the 100‑foot buffer area as long as that street right‑of‑way is 100 feet wide or less. When less than an entire parcel of land is subject to the proposed zoning map amendment, the 100‑foot buffer shall be measured from the property line of that parcel.  Figure 1 illustrates the protest areas described by this section.  In the absence of evidence to the contrary, the city may rely on the county tax listing to determine the "owners" of potentially qualifying areas.










FIGURE 1

In order to trigger a Town Council three-fourths vote for approval:  Protest petitions may be filed by the owners of 20 percent of the area being rezoned or 5 percent of the land within 100 feet of that area.

[image: image9.bmp]
(b)   In accordance with G.S. § 160A-386, to qualify as a protest petition, any petition shall: 

(1) Be in the form of a written petition actually bearing the signatures of the requisite number of property owners and stating that the signers do protest the proposed amendment;

(2) Be received by the town clerk at least two (2) normal work days prior to the date established for the public hearing on the proposed amendment; and

(3) Be on a form prescribed and provided by the Town Manager and contain all the information requested on the form.

(4) If a qualified protest against a zoning map amendment is filed, that amendment shall not become effective except by favorable vote of three‑fourths of all the members of the Town Council

Adopted this 14th day of October 2008.






















___________________________








 Joel A. Macon, Mayor

Attest:  __________________________


 Melinda N. Prusa, Town Clerk

NORTH CAROLINA GENERAL STATUTES

§ 160A‑385.  Changes.

(a)       Qualified Protests.

(1)       Zoning ordinances may from time to time be amended, supplemented, changed, modified or repealed. In case, however, of a qualified protest against a zoning map amendment, that amendment shall not become effective except by favorable vote of three‑fourths of all the members of the city council. For the purposes of this subsection, vacant positions on the council and members who are excused from voting shall not be considered "members of the council" for calculation of the requisite supermajority.

(2)       To qualify as a protest under this section, the petition must be signed by the owners of either (i) twenty percent (20%) or more of the area included in the proposed change or (ii) five percent (5%) of a 100‑foot‑wide buffer extending along the entire boundary of each discrete or separate area proposed to be rezoned. A street right‑of‑way shall not be considered in computing the 100‑foot buffer area as long as that street right‑of‑way is 100 feet wide or less. When less than an entire parcel of land is subject to the proposed zoning map amendment, the 100‑foot buffer shall be measured from the property line of that parcel. In the absence of evidence to the contrary, the city may rely on the county tax listing to determine the "owners" of potentially qualifying areas.

(3)       The foregoing provisions concerning protests shall not be applicable to any amendment which initially zones property added to the territorial coverage of the ordinance as a result of annexation or otherwise, or to an amendment to an adopted (i) special use district, (ii) conditional use district, or (iii) conditional district if the amendment does not change the types of uses that are permitted within the district or increase the approved density for residential development, or increase the total approved size of nonresidential development, or reduce the size of any buffers or screening approved for the special use district, conditional use district, or conditional district.

(b)       Amendments in zoning ordinances shall not be applicable or enforceable without consent of the owner with regard to buildings and uses for which either (i) building permits have been issued pursuant to G.S. 160A‑417 prior to the enactment of the ordinance making the change or changes so long as the permits remain valid and unexpired pursuant to G.S. 160A‑418 and unrevoked pursuant to G.S. 160A‑422 or (ii) a vested right has been established pursuant to G.S. 160A‑385.1 and such vested right remains valid and unexpired pursuant to G.S. 160A‑385.1.
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TOWN OF CAROLINA BEACH

1121 N. Lake Park Blvd

Carolina Beach, North Carolina 28428

(910) 458-2978

FAX (910) 458-2997
PROTEST PETITION CONCERNING PROPOSED REZONING OF LAND

Excerpt from

Article 22.5 of the Zoning Ordinance

Carolina Beach, North Carolina

Protest Petition

A petition protesting a proposed amendment shall be subject to the provisions of North Carolina General Statutes Sections 160A-385 and 386, as may be amended from time to time. Any petition shall:
(1) be in the form of a written petition actually bearing the signatures of the requisite number of property owners and stating that the signers do protest the proposed amendment;

(2) be received by the Town Clerk at least two (2) normal work days prior to the date established for the public hearing on the proposed amendment; and

(3) be on a form prescribed and provided by the Town Manager and contain all the information requested on the form.
PROTEST PETITION CONCERNING PROPOSED REZONING OF LAND
I. Description of property proposed to be rezoned and the proposed zone(s) being protested.

II. Names and signatures of property owners.

III. Date and time of receipt by Town Clerk (Clerk’s Certification).

IV. Information on requirements for validity of protest petitions under State law and the Carolina Beach Zoning Ordinance.

I. DESCRIPTION OF PROPERTY PROPOSED TO BE REZONED:
Note: Either Parcel Identifier Number (PIN ) or Tax map ,Block and Lot (TMBL) information is required.
To get Parcel Identifier Number (PIN) or Tax Map, Block, and Lot (TMBL) information, please call, email or visit the Planning Department

(1121 North Lake Park Blvd. Carolina Beach, NC 28428); 
Name of Area Proposed
[image: image7.png]



Parcel Identification   


Tax Map, Block, Lot

Proposed Zoning

to be Rezoned



Number (PIN)


or
(TMBL)


District(s) Protested
_____________________

_____________________

________________________
____________________

_____________________

_____________________

________________________
____________________
_____________________

_____________________

________________________
____________________
_____________________

_____________________

________________________
____________________
_____________________

_____________________

________________________
____________________
_____________________

_____________________

________________________
____________________
_____________________

_____________________

________________________
____________________
(Please attach additional sheets if necessary.)
PROTEST PETITION CONCERNING PROPOSED REZONING OF LAND
* Please see attached general information regarding signatures of co-owners, signatures for corporations, etc .

II. NAMES AND SIGNATURES OF PROPERTY OWNERS WHO PROTEST REZONING
We protest the proposed change of zoning on the property described in Section I. hereof.
	Name (print) 

	Signature 

	Date Signed


	Property Owned: Parcel Identifier Number (PIN) or Tax Map, Block, Lot (TMBL)


	Proposed Zoning District(s) Protested



	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________


PROTEST PETITION CONCERNING PROPOSED REZONING OF LAND
	Name (print) 

	Signature 

	Date Signed


	Property Owned: Parcel Identifier Number (PIN) or Tax Map, Block, Lot (TMBL)


	Proposed Zoning District(s) Protested



	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________


PROTEST PETITION CONCERNING PROPOSED REZONING OF LAND
	Name (print) 

	Signature 

	Date Signed


	Property Owned: Parcel Identifier Number (PIN) or Tax Map, Block, Lot (TMBL)


	Proposed Zoning District(s) Protested



	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________

	___________________
	___________________
	___________________
	___________________
	____________________


III. TOWN CLERK’S CERTIFICATION OF RECEIPT OF PROTEST PETITION:
I hereby certify that I received this protest petition on
_____________________________ at __________________________










(date of receipt)


(time of day)










________________________________________

Town Clerk
IV. INFORMATION ON REQUIREMENTS FOR PROTEST PETITIONS

A. Introduction: North Carolina law and Carolina Beach zoning regulations allow citizens to formally protest zoning actions.

When the criteria described below are met, protest petitions alter the requisite vote necessary to enact zoning regulations.

B. Deadline for Submittal: To be valid under State Law, a protest petition must be received by the Town Clerk (1121 North Lake Park Blvd. Carolina Beach, NC 28428) at least two normal work days (excluding Saturdays, Sundays and legal holidays) before the date established for a public hearing. For example, the Town Clerk must receive your protest petition by 5 p.m. of the Wednesday before the date established for a public hearing on a Monday, if the Thursday, Friday and Monday are not holidays.
C. Signature Requirements for a Valid Protest Petition: If a partnership or corporation wishes to protest a rezoning, it should consult the Town Clerk well in advance of the protest petition deadline concerning proper signature. Generally, when there are co-owners (including husband and wife), each individually must sign. If a corporation wishes to protest, the person signing must be authorized by the Board of Directors and evidence of such authorization (such as a Certified Resolution) must be attached to the protest petition. If a protest petition is signed by a person with power of attorney for someone else, evidence of the power of attorney must be included with the petition. Photo copies or faxes of signatures are not acceptable as valid signatures.
D. Requirements for an Effective Protest Petition: The requirements for an effective protest petition include having signatures (see C above) of owners of either:

• Twenty percent (20%) of the land area proposed to be rezoned, or
• Five percent (5%) of a 100-foot-wide buffer extending along the entire boundary of each discrete or separate area proposed to be rezoned. A street right-of-way shall not be considered in computing the 100-foot buffer area as long as that street right-of-way is 100 feet wide or less. When less than an entire parcel of land is subject to the proposed zoning map amendment, the 100-foot buffer shall be measured from the property line of that parcel. In the absence of evidence to the contrary, the city may rely on the county tax listing to determine the ‘owners’ of potentially qualifying areas.

Please refer to the attached illustrative diagrams.
For other requirements in the State law on rezoning protest petitions, please see N.C. General Statutes G.S. 160A-385 and -386. The related section of the Carolina Beach Zoning Ordinance is contained on page one of this handout.
E. Effect of Valid and Effective Protest Petition: If a valid protest petition is determined by the Town to have the signatures sufficient for it to constitute an effective protest petition, then rezoning can occur only if three-fourths of all the members of the governing body (Mayor and Council) vote in favor of the rezoning. For the purposes of this subsection, vacant positions on the governing body and members who are excused from voting shall not be considered ‘members of the governing body’ for calculation of the requisite supermajority.
F. Withdrawing Name from Protest Petition: A person who has signed a protest petition may withdraw his or her name from the petition at any time prior to the vote on the proposed zoning amendment. Only those protest petitions that meet the qualifying standards set forth in G.S. 160A-385 at the time of the vote on the zoning amendment shall trigger the supermajority voting requirement.
G. Exception: The above provisions concerning protest do not apply to any amendment which initially zones property added to the territorial coverage of the Town’s ordinance as a result of annexation or otherwise, and under certain other circumstances provided by law.
H. These notes and the attached ordinances were current as of October 14, 2008. State statutes and Town ordinances may change and this information may become out of date. These notes are for information purposes and do not alter any provision of NC

Statutes or Town Ordinances as they have been, or may in the future be interpreted by the Courts.

Attachments: Illustrative Diagrams I and II
Illustrative Diagram I

Requirements for an Effective Protest Petition by Owners of Land Proposed to be Rezoned
[image: image2.emf]
In order to trigger a Town Council three-fourths vote for approval:
Protest petitions may be filed by the owners of 20 percent of the area being rezoned or 5 percent of the land within 100 feet of that area.

Illustrative Diagram II

Requirements for an Effective Protest Petition by Neighboring Owners to Land Proposed to be Rezoned

[image: image8.bmp][image: image3.emf]
In order to trigger a Town Council three-fourths vote for approval:

If less than an entire parcel is proposed for rezoning, the 100 foot buffer is measured from the property line.
---End of Memo---

Commission Questions:

Ms. McQuillen asked what pros and cons TRC had on the options.  Mr Parvin explained some liked the simplicity of the first option and the fact that we would not have to come back and change it if it is addressed again by the NC General Assembly.  Ms. McQuillen asked how many protest petitions we have had.  Mr. Parvin said 1 in 2005 that is the only one he is aware of.
Mr. Reynolds asked which option would be easier on the staff.  Mr. Parvin has no preference. Ms. McQuillen asked if there are any other General Statutes that were changed that the Board will have to be looking at. Mr. Parvin explains that quite a few ordinances will need to be amended to comply with the North Carolina General Statutes. 

Public Comment:
None.

Mr. Underwood moves to adopt the language in Option 2 of the Staff Recommendations regarding Article 22.5 Protest Petition, Sec. 22.5.  Protest petition.  Mr. Rees seconds.  Motion passes unanimously. 

ITEM #6
Text Amendment – Consider amending the Zoning Ordinance to address public notice requirements for Planning and Zoning Commission meetings.


7:16pm
Ed Parvin presents his memo
SUMMARY OF THE REQUEST

Planning staff is requesting the Town revisit the advertising requirements for the Planning and Zoning Commission (P&Z).  The detail required for our current advertising process has become counterproductive resulting in a hindrance to the process, and frustrating for all stakeholders (Town Council, Planning and Zoning, citizens of Carolina Beach, applicants, and staff).  Carolina Beach has the most stringent advertising requirements out of all beach towns and most other communities in North Carolina (see attachment #1).  Our notice requirements were incorporated in 2006 to ensure there is ample public notice and participation, and bring us in line with the public hearing requirements as they occur at Town Council.  Since the advertising and notification requirements have gone into effect for P&Z, the review process has become cumbersome for all stakeholders.  Currently P&Z’s advertising and notice requirements are the same as those for Town Council.  The requirements for conditional use permits and zoning amendments are (see attachment 2 to view the existing ordinance language):


NEWSPAPER REQUIREMENT

Notice of the public hearing shall be given once a week for two (2) successive weeks in a newspaper of general circulation in the town prior to the date set for the public hearing. The first publication of such notice shall be made no less than ten (10) days nor more than twenty-five (25) days prior to said hearing.

ON-SITE POSTING FOR MAP AMENDMENTS AND CUPs

The Zoning Administrator is required to post a sign describing the proposed change or project at least fifteen (15) days prior to the meeting(s)

MAILINGS TO AFFECTED PROPERTY OWNERS

Whenever there is a zoning map amendment or CUP, the owners of all parcels of land abutting that parcel of land as shown on the county tax listing, shall be mailed a notice of a public hearing on the proposed amendment by first class mail at the last addresses listed for such owners on the county tax abstracts.  For zoning map amendments, the owner of that parcel of land as shown on the county tax listing shall also receive notice.  This notice must be deposited in the mail at least ten (10) but not more than twenty-five (25) days prior to the date of the public hearing. The person or persons mailing such notices shall certify to the town council that fact, and such certificate shall be deemed conclusive in the absence of fraud.

REQUIRED FOR ZONING MAP AMENDMENTS ONLY
If the adoption or modification of the ordinance would result in changes to the zoning map or would change or affect the permitted uses of land located five (5) miles or less from the perimeter boundary of a military base, the town shall provide a written notice of the proposed changes by certified mail, return receipted requested, to the commander of the military base not less than ten (10) days nor more twenty-five (25) days before the date fixed for the hearing date.
ANALYSIS

2007 LAND USE PLAN

The 2007 Land Use Plan (LUP) includes a citizen participation plan that required notice be given for public meetings concerning the creation of the LUP.  The LUP does not address zoning text, zoning map, or LUP amendments in terms of advertising requirements.

EVALUATION CRITERIA

As we no longer hold quasi-judicial public hearings at the P&Z level, staff would like to evaluate if we still need to continue advertising and noticing citizens in the same manner as is done by Town Council, or if a less restrictive method would suffice.  Seven criteria have been identified that can be used to evaluate the P&Z’s advertisement process.
1.
PUBLIC PARTICIPATION:  The current advertising process has stringent requirements to help promote citizen participation at P&Z meetings.  These requirements ensure certain measures will be taken to notify the public.  It is unclear whether the level of participation at P&Z meetings has increased or decreased since the current advertising standards have been incorporated.  It does appear that if a topic of interest is being heard the public will show up no matter what advertising process is used.  

2
CHANGES AFTER MEETING DISCUSSION:  At the P&Z level there are often additional changes recommended outside what was written in the original advertisement.  This results in an item being tabled until an ad can be published with the new proposal.  The recent restaurant amendment is a good example.

3
COST:  Typical cost for running an ad for P&Z is approximately $150.  If we need to run the ad in the Star the typical cost is approximately $200.00.  With two required ads per meeting along with adjacent mailings, on-site posting, and staff time, the cost can be from $400.00 to over $800.00 depending on the project.  

4.
LEVEL OF COMPLEXITY:  A very detailed process for advertising increases the likelihood of errors by staff and the Island Gazette which can result in increased advertising cost for the Town; meeting delays; and additional night meetings, all of which exhaust and frustrate stakeholders.

5.
QUALITY PRODUCT:  Stringent advertising and notice requirements take considerable staff time.  Currently, we must complete the following: (1) research property owners to find out who should receive a letter; (2) write newspaper ads and letters to property owners; (3) post property with notifications; (4) review ads for consistency with proposals; (5) review ads, postings, and notices to ensure required timeframes have been met; (6) print and file records of the advertisements and notifications; (7) summarize these efforts in staff memos; and (8) process payments for advertisements.  Ensuring these requirements are met in a limited timeframe requires a collaborative effort by staff.  More time spent on advertising results in less time spent on research and analysis.    

6.
FLEXIBILITY WITH PUBLISHING ADS:  Under our current requirements we must ensure our advertisement covers the item specifically as required by ordinance.  These ads and notices are very generic in their format and can easily be overlooked.  Reducing our standards will give us flexibility to incorporate creative ideas into advertisements that will catch a reader’s attention and possibly gain more interest from the public.  Some possibilities may include posting our agenda in the paper, utilizing pictures, or identifying why people need to be at a meeting.  We will continue to make every effort to make public every issue coming before P&Z, for example posting ads and agendas.  Of the 13 communities surveyed, only one (1), Wrightsville Beach, requires a noticing mandate by local zoning ordinance and this community only requires one (1) ad prior to P&Z Board Meeting.
7.
PURPOSE OF THE PLANNING BOARD: No advertisement requirements are listed for planning boards in the North Carolina General Statutes.  Their statutory role is to be an advisory board that makes recommendations to the decision-making board (see attachment #3).   


Communities across the state limit advertising and public notice requirements to the board making the final decision.  

STAFF RECOMMENDATIONS

Staff recommends approval of this amendment for the following reasons:

1.
Reducing advertising requirement will give staff additional time to research agenda items. 

2.   
Eliminates the concern for unnecessarily tabling items or having special meetings due to problems with advertising

3.   
The public and other stakeholders will have assurance that what has been advertised can    legally be heard by P&Z without delay.

4.  
Opens the door for innovations with advertising that may help to enhance interest and participation with the citizens of Carolina Beach.

5.
Reduces costs associated with the current process.
6.
The 2007 Land Use Plan does not offer any guidance concerning public notice requirements.

7.
Staff will continue to make every effort to publicize issues coming before P&Z (i.e. ads and agendas).
RECOMMENDED ORDINANCE LANGUAGE:

ORDINANCE NO___
An Ordinance Amending Appendix A Zoning, Article Sec. 21.2.  Planning and zoning commission.
Sec. 14.5.  Planning and zoning commission review.

(a)   Planning and zoning commission makes recommendation to town council.  The planning and zoning commission shall consider and make recommendations to the town council concerning such conditional use permit application. The planning and zoning commission shall review all applications at a regularly scheduled public meeting held, advertised and noticed in accordance with Section 21.2 of this ordinance. The same advertisement and notice requirements for town council under sections 14.8 and 22.4 of this ordinance.  

Sec. 21.2.  Planning and zoning commission.  

(e)   Planning and zoning commission administration.   

(4)   Conditional use permits or zoning text and/or zoning map amendment shall be considered by the commission for recommendation(s) to town council at a regularly scheduled meeting held, advertised and noticed in accordance with the same advertisement and notice requirements for town council under Sections 14.8 and 22.4 of this ordinance.

(4)  The Commission may give notice of matters coming before it by causing a notice to be placed in a newspaper of general circulation in the Town.  The notice may appear not less than ten (10) days prior to the meeting date nor more than twenty-five (25) days before the scheduled hearing.
Adopted this 14th day of October 2008.






















___________________________










 Joel A. Macon, Mayor

Attest:  __________________________


 Melinda N. Prusa, Town Clerk

ATTACHMENT #1
ADVERTISING AND NOTICE REQUIREMENTS AT OTHER BEACH COMMUNITIES IN NC

Although no ordinance requirements exist, most communities still make an effort to get notice to the public concerning upcoming Planning Board meetings.  This is done by advertisement in a local paper, postings around town and online, and/or by sending letters to affected property owners.  After reviewing advertising requirements in other coastal communities and several progressive planning communities, most do not have a specific requirement in their ordinance as can be seen below:

NAGS HEAD: NONE

KURE BEACH: NONE

SUNSET BEACH: NONE

TOPSAIL BEACH: NONE

SOUTHPORT: NONE

HOLDEN BEACH: NONE

OCEAN ISLE: NONE

SURF CITY: NONE

WRIGHTSVILLE BEACH: ONE NOTICE AT LEAST 10 DAYS PRIOR TO THE MEETING

CARY: NONE

DAVIDSON: NONE

CHAPEL HILL: NONE

HUNTERSVILLE: NONE

WRIGHTSVILLE BEACH:

ACTION BY THE PLANNING BOARD.

     (A)     In any case where the Planning Board will consider a change in the zoning classification of a parcel of land, notice of the proposed petition or application shall be mailed by first class mail to the owner of the parcel of land involved in the change and all abutting property owners as shown on the New Hanover County tax listing at the addresses listed for such property owners on the New Hanover County tax abstracts, at least ten days and not more than 25 days prior to the Planning Board meeting at which the rezoning is to be considered. When multiple parcels are included in a proposed zoning map amendment, a posting of each individual site is not required, but the town shall post sufficient notices to provide reasonable notice to interested persons. The Planning and Parks Director or his or her designee shall certify to the Planning Board that such notices have been made.

     (B)     In any case where the Planning Board will consider an amendment to the zoning code text, notice of the amendment to be considered shall be published once in a newspaper having general circulation in the area. The notice shall be published not less than ten days before the date of the Planning Board meeting at which the text amendment will be considered.
     ©     The Planning Board shall advise and comment on whether the proposed text amendment or map amendment is consistent with the adopted comprehensive plan and any other applicable officially adopted plans. The Planning Board shall provide a written recommendation to the Board that addresses plan consistency and other matters as deemed appropriate by the Planning Board, but a comment by the Planning Board that a proposed amendment is inconsistent with the  comprehensive plan shall not preclude consideration or approval of the proposed amendment by the Board of Aldermen.

HOLDEN BEACH:
ACTION BY THE PLANNING BOARD.

     The Planning Board shall consider and make recommendations to the Town Commissioners concerning each proposed zoning amendment. The Planning Board may hold separate public hearings or may sit concurrently with the public hearings held by the Town Commissioners or may conduct public hearings for the Town Commissioners.

(‘85 Code, § 15-9.2) (Ord. 33, passed 10-5-81)

ACTION BY THE TOWN COMMISSIONERS.

     (A)     Notice and public hearing.  No amendment shall be adopted by the Town Commissioners until after public notice and hearing. Notice of public hearing shall be published once a week for two successive calendar weeks in the local newspaper. The notice shall be published the first time not less than ten days prior nor more than 25 days before the date fixed for the hearing. Public notice may also be posted on the property concerned indicating the proposed change and date of public hearing.

     (B)     Before taking such lawful action as it may deem advisable, the Town Commissioners shall consider the Planning Board’s recommendation on each proposed zoning amendment.

          (1)     Petitions for amendments that receive a favorable recommendation of the Planning Board, or petitions on which the Planning Board fails to make its recommendations within 30 days after the Planning Board’s public hearing, shall be scheduled for public hearing before the Town Commissioners. Such public hearing shall be duly advertised.

          (2)     Petitions for amendments that receive an unfavorable or adverse recommendation of the Planning Board may be appealed within ten days of the date of such adverse decision, to the Town Commissioners by filing with the Clerk of the Board a notice, in writing, stating therein the action of the Planning Board and the amendment requested. Before taking action on any proposed amendment, the Town Commissioners shall hold a public hearing. Public hearings on proposed zoning amendments will be held at such times as the Town Commissioners shall decide.

OCEAN ISLE:

Meetings.

Regular meetings of the planning board are set by the board at such times and places as it deems appropriate. Law requires the regular meeting schedule be maintained on permanent file in the office of the town clerk. Changes in the schedule must be announced five days in advance of the meeting and placed on the door of the town hall as a notice to all citizens. The board shall hold at least one meeting monthly, and all of its meetings shall be open to the public. However, if there are no items for action by the planning board, the chairman may cancel a monthly meeting; and if necessary special meetings may be called by the chairman, with a five-day notice to be given.

ATTACHMENT #2
CURRENT CAROLINA BEACH ORDINANCE

Sec. 14.8.  Action by town council.

(a)   Notice and public hearing.  No C.U.P. shall be issued by the town council until after public notice and hearing, at which parties in interest and citizens shall have an opportunity to be heard. Notice of public hearing shall be published in accordance with G.S. 160A-364, that is, notice of the public hearing shall be given once a week for two (2) successive weeks in a newspaper of general circulation in the town prior to the date set for the public hearing. The first publication of such notice shall be made no less than ten (10) days nor more than twenty-five (25) days prior to said hearing. In computing such period, the day of publication is not to be included but the day of the hearing shall be included. The zoning administrator shall be required to post a sign on-site describing the project at least fifteen (15) days prior to the council meeting date. Said sign shall be posted in such a manner as to be visible from the dominant public right-of-way adjacent to, or in the vicinity of the associated property. First class mailed notice(s) of the project shall be deposited, in the mail by town staff to property owners whose property abuts the subject project site not less than ten (10) days before the meeting date but not more than twenty-five (25) days prior to the council meeting date.  
(b)   Public hearing.  The applicant shall present the request in the following manner:  

(1)   All persons shall be sworn before presenting evidence to the town council, unless waived by the petitioner;
(2)   All persons shall offer only competent material and substantial evidence in any presentation to the council. Competency shall be determined by the council in its decision;
(3)   All persons participating in the hearing or their representatives shall have an opportunity to cross-examine adverse witnesses and to inspect any evidence presented;
(4)   The applicant shall be allowed the opportunity to offer competent evidence in explanation or rebuttal to objecting participants;
(5)   Following the presentation of all evidence both for and against the application for conditional use permit, the hearing may be continued until the next regularly scheduled meeting of the town council or as soon thereafter as possible, at which time the town council will render its decision on the application and will state its reasons, orally or in writing, for approving or disapproving the application;
©   Specific standards.  No conditional use shall be granted by town council unless the following provisions and arrangements, where applicable, have been made to the satisfaction of the council:  
(1)   Ingress and egress to property and proposed structures thereon with particular reference to automotive and pedestrian safety and convenience, traffic flow and control, and access in case of fire or catastrophe;
(2)   Off-street parking and loading areas where required, with particular attention to the items in (1) above and the economic, noise, glare, or odor effects of the conditional use on adjoining properties and properties generally in the district;
(3)   Refuse and service area, with particular reference to the items in (1) and (2) above;
(4)   Utilities, with reference to locations, availability, and compatibility;
(5)   Screening and buffering with reference to type, dimensions, and character;
(6)   Signs, if any, and proposed exterior lighting with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district;
(7)   Required yards and other open space and preservation of existing trees and other attractive natural features of the land.

(d)   General conditions.  The town council, in granting the permit, must also find that all four (4) of the following conditions exist;  
(1)   That the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved by the issuance of the C.U.P.;
(2)   That the use meets all required conditions and specifications;
(3)   That the use will not substantially injure the value of adjoining or abutting property, or that the use is a public necessity; and
(4)   That the location and character of the use if developed according to the plan as submitted and approved will be in harmony with the area in which it is to be located and in general conformity with the town land use plan and policies.

A finding of the town council that the four (4) required conditions exist, or a finding that one or more of the four (4) required conditions do not exist, shall be based on sufficient and competent evidence presented to the town council at the hearing at which the conditional use permit is requested.

(e)   Issuance, denial of permit.  When issuing or denying conditional use permits, the town council shall follow the procedures for boards of adjustment except that no vote greater than a majority vote shall be required for the town council to issue such permits, and every such decision of the town council shall be subject to review by the superior court by proceedings in the nature of a certiorari.  

(f)   Issuance, non-exemption from normal site plan review.  Issuance of a conditional use permit based upon a schematic site plan does not exempt the applicant from normal site plan review requirements as may be applicable under Article 17.  

(Ord. No. 00-463, 10-10-00; Ord. No. 06-652, 8-8-06)

Sec. 22.4.  Action by town council.

(a)   Notice and public hearing.  No amendment shall be adopted by the town council until after public notice and hearing, at which parties in interest and citizens shall have an opportunity to be heard. Notice of public hearing shall be published in accordance with G.S. 160A-364, that is, notice of the public hearing shall be given once a week for two (2) successive weeks in a newspaper of general circulation in the town prior to the date set for the public hearing. The first publication of such notice shall be made no less than ten (10) days nor more than twenty-five (25) days prior to said hearing. In computing such period, the day of publication is not to be included but the day of the hearing shall be included. Additionally, if the adoption or modification of the ordinance would result in changes to the zoning map or would change or affect the permitted uses of land located five (5) miles or less from the perimeter boundary of a military base, the town shall provide a written notice of the proposed changes by certified mail, return receipted requested, to the commander of the military base not less than ten (10) days nor more twenty-five (25) days before the date fixed for the hearing date. If the military provides comments or analysis regarding the compatibility of the proposed ordinance or amendment with military operations at the base, the town council shall take the comments and analysis into consideration before making a final determination on the ordinance. The zoning administrator shall be required to post a sign describing the proposed change at least fifteen (15) days prior to the meeting(s) at which the request is to be heard. Said sign shall be posted in such a manner as to be visible from the dominant public right-of-way adjacent to or in the vicinity of the associated property.  

(b)   Mailed notices and property posting.  Whenever there is a zoning map amendment, notices shall be mailed to the owner of the affected parcel of land, and to owners of all parcels of land abutting that affected parcel of land. The notices shall be mailed in accordance with G.S. 160A-384, that is:  

(1)   The town shall provide that whenever there is a zoning map amendment, the owner of that parcel of land as shown on the county tax listing, and the owners of all parcels of land abutting that parcel of land as shown on the county tax listing, shall be mailed a notice of a public hearing on the proposed amendment by first class mail at the last addresses listed for such owners on the county tax abstracts. This notice must be deposited in the mail at least ten (10) but not more than twenty-five (25) days prior to the date of the public hearing. The person or persons mailing such notices shall certify to the town council that fact, and such certificate shall be deemed conclusive in the absence of fraud.

(2)   The first class mail notice required under subsection (1) of this section shall not be required if the zoning map amendment directly affects more than fifty (50) properties, owned by a total of at least fifty (50) different property owners, and the town elects to use the expanded published notice provided for in this subsection. In this instance, town may elect to either make the mailed notice provided for in subsection (1) of this section or may as an alternative elect to publish notice of the hearing as required by G.S. 160A-364, but provided that each advertisement shall not be less than one-half of a newspaper page in size. The advertisement shall only be effective for property owners who reside in the area of general circulation of the newspaper which publishes the notice. Property owners who reside outside of the newspaper circulation area, according to the address listed on the most recent property tax listing for the affected property, shall be notified according to the provisions of subsection (1) of this section.

(3)   When a zoning map amendment is proposed, the town shall prominently post a notice of the public hearing on the site proposed for rezoning or on an adjacent public street or highway right-of-way. When multiple parcels are included within a proposed zoning map amendment, a posting on each individual parcel is not required, but the town shall post sufficient notices to provide reasonable notice to interested persons. The said posting shall be by the zoning administrator and shall occur at least fifteen (15) days prior to the meetings at which the request is to be heard and shall be effected.

©   Consideration.  Before taking such lawful action as it may deem advisable, the town council shall consider the planning and zoning commission’s recommendations on each proposed zoning amendment.  

(1)   Petitions (applications) for amendments that receive a favorable recommendation from the planning and zoning commission, or petitions on which the planning and zoning commission fails to take any action within thirty (30) days after the planning and zoning commission’s public meeting, shall be scheduled for public hearing before the town council.

(2)   Petitions (applications) for amendments that receive an unfavorable recommendation from the planning and zoning commission may be appealed within ten (10) calendar days of the date of such adverse decision to the town council by filing with the town clerk a notice, in writing, stating therein the action of the planning and zoning commission and the amendment requested.

(Ord. No. 00-463, 10-10-00; Ord. No. 06-652, 8-8-06)
Attachment #3

Purpose of the Planning Board per NCGS

§ 160A‑361.  Planning boards.

(a)       Any city may by ordinance create or designate one or more boards or commissions to perform the following duties:

(1)       Make studies of the area within its jurisdiction and surrounding areas;

(2)       Determine objectives to be sought in the development of the study area;

(3)       Prepare and adopt plans for achieving these objectives;

(4)       Develop and recommend policies, ordinances, administrative procedures, and other means for carrying out plans in a coordinated and efficient manner;

(5)       Advise the council concerning the use and amendment of means for carrying out plans;

(6)       Exercise any functions in the administration and enforcement of various means for carrying out plans that the council may direct;

(7)       Perform any other related duties that the council may direct.

Sec. 21.2.  Planning and zoning commission.

(d)   Powers of the planning and zoning commission.  The planning and zoning commission shall have the following powers and duties related to the administration of the zoning ordinance:  

(1)   Review petitions for proposed amendments to the zoning ordinance text and/or map and make recommendations to the town council.
(2)   Review applications for the issuance of conditional use permits and make recommendations to the town council.
(3)   Initiate proposed amendments to the zoning ordinance text and/or map and make recommendations to the town council.
(4)   Prepare studies and plans related to controlling and creating orderly growth and development of the town.
(5)   Develop and recommend to the town council plans, goals, and objectives as well as policies, ordinances and administrative procedures or other means for carrying out the studies and plans referenced above.
(6)   Perform any other duties assigned by the town council as authorized in G.S. § 153A-321.
---End of Memo---
Commission Questions

Ms. McQuillen sums up what she just heard Mr. Parvin say; Not doing away with what is being advertised on the P&Z agenda; just not going to be so restrictive of what the General Statute require what the governing Board does.  Ms McQuillen asked if we will be reducing the number of ads.  Mr. Parvin explains we will still be advertising in the paper, but will be something like having the agenda in the paper.  Ms. McQuillen asks about the time frame.  Mr. Ferguson states that the ordinance will have a couple of outs; first one being “the Commission may give notice” not “shall give notice”; secondly “the notice may appear” not “shall appear”.  Mr. Ferguson states that if the Commission likes the way we are doing the ads now but do not want to have a mandate, Planning will listen to the Commission and do what they request, but, Planning wants the flexibility.  Planning is trying to minimize cost, the staff and Town is under a 15% reduction with an approved budget.  Mr. Ferguson’s concern is to start cutting cost wherever he can.  This may not be a big cut in savings, but will make end roads in trying to reduce costs.  Ms. McQuillen and Mr. Underwood both stated they received numerous calls on this issue from citizens.  Ms. McQuillen told the citizens that the Town would still be advertising just not be so restrictive.  Ms. McQuillen doesn’t mind not going by the General Statutes, since the Commission is not Quasi-judicial, feels very strong about getting the advertisement out to the public.  Mr. Underwood likes the way it is being done, he does understand the inconvenience on the staff, but thinks we are here to serve the public interest not the governments.  Mr Parvin states again that it is the staff’s intention to continue notifications.  Mr. Reynolds would like to see the meeting materials posted on the town Web site the day the Commissioners get the packages.  Mr. Ferguson agreed putting the material on the web was an idea.  Mr. Rees would like to see the requirements stay the same, but not necessarily be the same ones that are required for the Council; have more flexibility with the ad, would like to see the agenda printed and that’s the ad, still advertised twice; two times within the 30 days before the meeting.  If a problem could still advertise the day before the meeting, there’s an out so meetings/issues would not have to be canceled.  To reduce advertising would not have a positive public perception.   Mr. Underwood thinks anything that can be done to solicit public participation should be done.  Not apposed to changing the format of the advertising.  If only an advisory board, then don’t have much purpose if don’t have input from the citizens.  Mr. Reynolds inquired about an e-mail list of citizens.
Ms. McQuillen stated she thought it was important that we let the public know that we’re not reducing the advertising, it’s the text within the advertising that is so stringent that errors can be made.  The Council will still go by the General Statutes.  Does not have a problem with changing the ordinance. Thinks it would be easier on the staff and would not have the problem with the exact verbage.  Mr Underwood questions why if we have to meet those requirements for Council why it’s a problem to meet them for Planning and Zoning.  Mr. Ferguson stated:  First you do it two times, not taking away the importance of P&Z, Planning is a process not product, and if the process is sound the product will be sound.  Advertising is intricate to the process, however, if you look at the whole of the advertising the betterment will come to the town, even though there may be some lose of noticing for P&Z meetings.  That is what the Commission needs to weigh, what is most important; the benefit the community is going to get or what is going to be taken away from the community as a result of a possible reduction in the advertising requirements. Staff will make every effort to meet the standard that is already in place, but don’t want to be held to a standard that if we do happen to make a mistake for whatever reason/fault it is not going to come back and harm the applicants.  It is frustrating for all concerned; makes Planning/Town look bad.  Don’t think that should be a hurdle for a project because something was not properly noticed relative to the P&Z meetings.  Ms. McQuillen asked about the wording in the Ordinance the staff is presenting; says “the notice may appear”, would like to see two notices.  Mr. Ferguson stated that the only community that does advertisements is Wrightsville Beach and they do one; one is adequate, will strive for two.  Mr Rees says have two but don’t be held by the time restraints; thinks that’s a good compromise, still should be required to have on-site posting and mailings to affected property owners.  Mr. Ferguson pointed out that everyone is minimizing the staff’s time; we are limited by our resources.  Mr. Parvin pointed out that the advertising requirements now take away from staff doing planning.  Mr. Rees again states he would like to see the requirements loosened, but still getting notice out.  The word “may” makes him nerves. Ms Butler mentions the cost of postage for two mailings (P&Z and Council), wasted postage due to return letters both from P&Z and Council; people do not keep their information updated in their tax records and also the effect it has on her serving the public doing her job as GIS Technician.  Points out Mr. Rees is being affected due to not being able to do the map he has requested.   

Public Comments:
Donald Motzinger, 107 Carolina Beach Avenue South – States that he would like to see the notice requirements to stay the way it is.  He believes it is important for the public to know what is coming before the Commission.  Also questioned what determined “minor” or “major”.  Mr. Parvin stated again that the staff wants to make sure the advertising is out for all issues. 

Dana Lutheran, 711 Plymouth Avenue – Spoke to shifting the cost burden of the mailing to the applicant.  Have the applicant do the adjacent property notifications.  Agrees being very detailed in the advertising causes the Town problems.  Putting on web site is good idea.
Mr Rees asked if it was a realistic expectation to ask the applicant to inform the adjacent property owners.  Mr Ferguson stated that the problem is someone coming to the meeting and saying they did not get notified, the process stops.  Then back and forth on who did or did not do what was needed.  Some towns do it, the decision making board and not the recommending board, it has flaws.  Mr. Reynolds point out that sometimes the property owners are at odds with each other, there for may not pick up a registered letter from the applicant, but would from the Town.  Adjacent property owners are not always impartial where as the town is.  Would have a hard time having the applicant do the adjacent mailings.  
Willard Keller, 1003 Bennett Lane, Suite F - newspaper editor – Speaks to the technical issue of the advertising as opposed to reducing the number of ads.  He would like to see the Commission still advertise the same number of times.  Thinks that doing creative advertising would take just as long as keeping the advertising as is.  Thinks the two notices without having the legal requirement is the way to go.  

Mr Ferguson points out that if there were an absolute emergency for the Commission to hear an issue and get a recommendation, it would prevent the Commission from doing so if staff was held to the standard that is in place today.  Mr. Underwood is concerned with the turnover of staff; in his dealings with the government, has never seen an emergency issue come up.  Mr. Rees said that there have been times when Special meetings were called to get things done for season.  Mr. Underwood would rather inconvenience the applicant than inconvenience the public as a whole.  Ms. Butler points out again that everyone is overlooking the man hours it takes to do advertisement and also the quality of work that is being done with the duplication of advertising requirements between the P&Z and Town Council meetings.
Ms. McQuillen asked Mr. Ferguson if he has had any discussion with the Council on this matter.  Mr. Ferguson stated not that he could recall but did express to the council he was bring this issue forward, and hoped for a positive recommendation from P&Z, always likes to be in alignment with P&Z, but this has hit a point in that what is going to take priority in terms of our work, should we make absolute certain we are meeting the legal requirements for these two meetings to occur or is it more important that we put together a quality product of what the issue is.  No other Towns in this state or other states have the requirements that we have here in Carolina Beach.

Commissioner Reynolds moves to recommend the advertising and notice requirements remain in the ordinance to be consistent with the requirements of Town Council, but the requirements shall be optional for the Planning and Zoning Commission.  In addition this ordinance shall sunset in 6 months in order to evaluate this change.  Commissioner McQuillen seconds.  Motion passes with 3-2.
ITEM #7
Text Amendment – Consider amending the Town Code: 
Chapter 8 Article IX Sidewalk Cafes.   




8:38pm
Ed Parvin presents his memo
SUMMARY OF THE REQUEST

Town Council members have expressed concerns with the operation of the outdoor seating/café arrangements that are allowed under Chapter 8 of the Town Code (see appendixt #1 to view the current ordinance).  Sidewalk cafes were discussed by Town Council at their August 12, 2008 regularly scheduled meeting.  The problems discussed with sidewalk cafes included: 

(1) Sidewalk cafés were intended for seated dining, but patrons have been utilizing sidewalk cafés as a drinking and smoking area.

(2) The number of patrons on the sidewalk has been exceeding what was permitted.  This is resulting in patrons blocking the area of the sidewalk that is to remain open for pedestrians.

(3) The sidewalk cafes are remaining open after 11pm.  

The original ordinance does not clarify the purpose for sidewalk cafes and what must happen at 11pm when they close.  Issues Town Council asked to be clarified in the ordinance include: 

1. Drinking alcohol may occur at a sidewalk café, but only in conjunction with dining.  A sidewalk café is not intended solely for drinking and/or congregation of restaurant patrons on the sidewalk.

2. No alcohol shall be served at a sidewalk café after 10:30pm.  The tables, chairs and barricades associated with sidewalk cafes shall be removed at 11pm.  At 11pm the entire sidewalk area should be open for public use. 

The proposed language clarifies these concerns (see appendix 2).

SIDEWALK CAFÉ ALLOWANCE IN CAROLINA BEACH
Sidewalk Cafés are only allowed in the CBD zoning district after approval by the Town Manager or his/her designee.  Currently there are two permitted sidewalk cafés in Carolina Beach.  The original allowance in 2006 was to accommodate the Blackhorn Bar and Kitchen located on the Boardwalk at 15 Carolina Beach Avenue North.    Recently an additional permit was granted to accommodate Shuck N Shack located at 6A North Lake Park Blvd.  

Sidewalk cafés were originally added to our Town Code in order to accommodate businesses on the boardwalk.  In April of this year the allowance for sidewalk cafés expanded to include the entire CBD.  The original allowance referred to a Central Business District Overlay (CBDO) which only included the Boardwalk area.  When our zoning ordinance was adopted in 2000 the CBDO was not transferred to our new map.  Due to this discrepancy and success of the sidewalk café on the Boardwalk, it was voted to allow sidewalk cafés in the entire CBD. 

LAND USE PLAN ANALYSIS

Sidewalk cafés are not specifically addressed in the 2007 Land Use Plan (LUP).  The LUP does have policies that describe development patterns and economic development that is supported for the CBD area.  These policies indirectly support an allowance for sidewalk cafés, in that they support the pedestrian oriented nature of the area and help to enhance our resort market niche (see appendix 3).  
STAFF RECOMMENDATIONS

Staff recommends adopting the proposed amendment for the following reasons:

1.
It clarifies the ordinance which helps the readers understand the purpose and allowances covered by the language.

2.
Furthers the goals of the 2007 Land Use Plan and is entirely consistent with the plan (see appendix 3).

3.
Promotes tourism, revitalization and economic investment in our CBD.
APPENDIX #1

EXISTING ORDINANCE

APPENDIX #2

PROPOSED ORDINANCE

APPENDIX #3

LAND USE PLAN ANALYSIS

APPENDIX #1

EXISTING ORDINANCE
ARTICLE IX. SIDEWALK CAFES*


__________

*Editor's note:  Ord. No. 06-650, adopted July 11, 2006, repealed the former Art. IX, §§ 8-184--8-192, and enacted a new Art. IX as set out herein. The former Art. IX pertained to similar subject matter and derived from 06-626, 4-11-06.  


__________


DIVISION 1. GENERALLY


Sec. 8-184. Permit generally.

The town manager or his designee may issue permits for the serving of food and beverages on town sidewalks and pedestrian ways in the Central Business District (Ord. No. 06-650, 7-11-06)


Sec. 8-185. Definitions.

The following definitions shall apply in this section:

Pedestrian way.  An improved walk or passageway intended for use by pedestrians, but not adjacent to any city street.  
Restaurant.*  An establishment whose principal business is the sale of foods, frozen desserts, or beverages to a customer in a ready-to-consume state, and whose design and principal method of operation determines its classification as follows:  

(1)   Table service or cafeteria:  

(a)   Customers are provided with an individual menu and served by an employee at the same table or counter at which their food and/or beverages are consumed; or

(b)   A cafeteria-type of operation where foods and/or beverages generally are consumed within the restaurant.

(2)   Carry-out/fast food:  Food is usually served in edible containers or in paper; plastic, or other disposable containers by an employee at a standing counter or drive-in window. Consumption may be off the premises, within the principal building, or at other facilities on the premises outside the principal building.  

*From Article 23, Definitions of the town zoning ordinance

Restaurant operator.  The person, firm, or corporation operating a restaurant and associated sidewalk cafe. As used in this section, this definition includes the owner, and manager if different from the owner, of the restaurant and associated sidewalk cafe.  

Sidewalk.  That portion of a public street between the curb line, or the lateral lines of the roadway if there is no curb and the adjacent property line that is intended for the use of pedestrians.  

(Ord. No. 06-650, 7-11-06)

DIVISION 2. PERMIT AND OPERATION


Sec. 8-186. Application.

Any restaurant desiring to operate a sidewalk cafe shall prepare and file an application with the town manager or his designee which shall contain the following information.

(1)   The name, address, and telephone number of the restaurant desiring to operate a sidewalk cafe.

(2)   The name, address, and telephone number of the restaurant operator.

(3)   The type of food, beverage, or food product to be sold and served at the sidewalk cafe.

(4)   The hours of operation of the restaurant and the proposed hours of operation of the sidewalk cafe.

(5)   A drawing or site plan showing the section of sidewalk or pedestrian way to be used for the sidewalk cafe, and the section to be kept clear for pedestrian use, and depicting the proposed placement of tables, chairs, barricades, and other furnishings on the sidewalk or pedestrian way.

(6)   Evidence of adequate insurance or other forms of security to hold the town and its taxpayers harmless from claims arising out of the operation of the sidewalk cafe, as determined by the town manager in consultation with the town's insurance carrier.

(7)   An indemnity statement, approved by the town attorney, whereby the restaurant operator agrees to indemnify and hold harmless the town and its officers, agents, and employees from any claim arising from the operation of the sidewalk cafe.

(8)   A copy of all permits and licenses issued by the state or the town, including health and ABC permits and business licenses, necessary for the operation of the restaurant business, or a copy of the application for the permit if no permit has been issued. This requirement includes any permits or certificates issued by the town for exterior alterations or improvements to the restaurant.

(9)   A sworn statement describing any violation by the restaurant operator of any laws, regulations, or ordinances relating to the possession, sale, consumption, or transportation of intoxicating beverages or controlled substances during the five (5) years immediately preceding the date of the permit application.

(10)   Such additional information as may be requested by the town manager or his designee to determine compliance with this section.

(11)   A fee as established by the town manager to cover the cost of processing and investigating the application and issuing the permit.

(Ord. No. 06-650, 7-11-06)


Sec. 8-187. Issuance of permit.

No permit for the operation of a sidewalk cafe may be issued unless the application is complete and unless the following requirements are met:

(1)   The sidewalk cafe must be associated with an operating restaurant such that it is under the same management and shares the same food preparation facilities, restroom facilities, and other customer convenience facilities as the restaurant. The sidewalk cafe must be operated under the same name as the restaurant and may not be open or operated at any time when the restaurant is not open for business.

(2)   The operation of the sidewalk cafe must be clearly incidental to the associated restaurant business. The seating capacity of the sidewalk cafe may not be more than fifty (50) percent of the interior seating capacity of the associated restaurant.

(3)   The placement of tables, chairs, and other furnishings, as shown in the drawing submitted with the site plan, must be done in such a manner as to comply with article 4.1(d)(1)(a). Use of outside seating, of the town's zoning ordinance.

(4)   The restaurant seeking to operate the sidewalk café must front on and open onto the sidewalk or pedestrian way proposed for the sidewalk cafe.

(5)   The tables, chairs, barricades and other furnishings used in the sidewalk cafe shall be of a type that is easily removed from the public right-of-way. Tables, chairs, barricades, and other furnishings used in the operation of the sidewalk cafe must be removed within twenty-four (24) hours of notice from the town. If such items are not removed upon twenty-four (24) hours' notice, the town shall have the right to remove and dispose of these items and may assess the property owner for the cost of such removal and disposal. The town shall also have the right to remove such items immediately in emergency situations. The town shall not be responsible for damage to public sidewalk cafe barricades and furnishings under any circumstances.

(6)   Except as elsewhere permitted, the operation or furnishing of the sidewalk cafe shall not involve any permanent alteration to or encroachment upon any street, sidewalk, or pedestrian way or to the exterior of the associated restaurant. The owner of the sidewalk cafe shall be responsible for repairing any incidental damage to public sidewalks resulting from the operation of the sidewalk cafe.

(7)   No person shall operate a sidewalk cafe later than 11:00 p.m. and quit serving alcohol no later than 10:30 p.m. Sunday through Saturday.  After such hours, the area of the sidewalk cafe shall be open to the public and shall not be considered part of the premises of the restaurant. Any person consuming alcoholic beverages in a sidewalk cafe after such hours shall be subject to the provisions of section 10-2, drinking in public of the Town Code.

(Ord. No. 06-650, 7-11-06)


Sec. 8-188. Alcoholic beverages.

Notwithstanding the provisions of section 10-2 of the Town Code, alcoholic beverages may be served at sidewalk cafes provided the following requirements are met:

(1)   The sidewalk cafe shall be part of a standard restaurant as that term is defined in section 8-185 of the Town Code, and shall otherwise be authorized, permitted, or licensed under the state law and Town Code to serve and sell alcoholic beverages for on-premises consumption.

(2)   The portion of the sidewalk cafe where alcohol is or may be served shall be enclosed by clearly visible barricades and shall have not more than two (2) points of ingress and egress.

(3)   The sidewalk cafe must be included as part of the premises for which an ABC permit is issued pursuant to G.S. § 18B-1001 for the purpose of applying and enforcing state laws regarding the sale or consumption of alcoholic beverages.

(4)   Signs shall be posted, visible at all exit points from the sidewalk cafe, that it is unlawful to remove alcoholic beverages in open or unsealed containers from the premises. Further, consumption of alcoholic beverages shall only be allowed while seated at the tables of the sidewalk cafe.

(5)   The restaurant operator shall not have violated any law, regulation, or ordinance relating to the possession, sale, transportation or consumption of intoxicating beverages or controlled substances for the three (3) years preceding the commencement of the sale of alcoholic beverages at the sidewalk cafe.

(Ord. No. 06-650, 7-11-06)

DIVISION 3. DENIAL OR REVOCATION OF PERMIT


Sec. 8-189. Denial.

A permit may be denied if it is found that the granting of the permit would not be in the public interest. Any applicant denied a permit to operate a sidewalk cafe shall receive a written statement, outlining the grounds on which the denial is based. The applicant may appeal the denial of the permit to the town council within fifteen (15) working days after the date of the written denial and the town council may take such corrective action as it shall find necessary. The findings and determination of the town council shall be final.

(Ord. No. 06-650, 7-11-06)


Sec. 8-190. Permit revocation.

The town manager may revoke a permit issued pursuant to this section, if he finds that the restaurant operator has:

(1)   Deliberately misrepresented or provided false information in the permit application.

(2)   Violated any provision of chapter 8, article VIX of the Code of the Town of Carolina Beach or county health department regulations.

(3)   Violated any law, regulation, or ordinance regarding the possession, sale, transportation or consumption of intoxicating beverages or controlled substances.

(4)   Operated the sidewalk cafe in such a manner as to create a public nuisance or to constitute a hazard to the public health, safety, or welfare; specifically including failure to keep the sidewalk cafe area clean and free of refuse.

(5)   Failed to maintain any health, business or other permit or license required by law for the operation of a restaurant business.

Before the revocation of a permit, the town manager shall notify the permit holder of his/her intent to revoke the permit and the reasons therefore and shall afford the permit holder a reasonable opportunity to appear and be heard on the question of such revocation. After the hearing, the town manager shall notify the permit holder in writing of this decision and the reasons therefore. A decision of the town manager to revoke a permit may be appealed to the town council in accordance with the provisions ofsection 8-189.

(Ord. No. 06-650, 7-11-06)


DIVISION 4. RESERVATION OF RIGHTS AND TERMS


Sec. 8-191. Reservation of rights.

The town reserves the right to require any sidewalk cafe established pursuant to this article to cease part or all of its operation in order to allow for construction, maintenance, or repair of any street, sidewalk, utility, or public building by the town, its agents or employees, or by any other governmental entity or public utility; and to allow for use of the street or sidewalk in connection with parades, civic festivals, and other events of a temporary nature as permitted by the town.

(Ord. No. 06-650, 7-11-06)


Sec. 8-192. Term, transfer, renewal, etc.

Permits issued in accordance with the provisions of this section shall:

(1)   Be issued for the period beginning September 1 and expiring August 31 of each year.

(2)   Be in addition to the annual privilege license required pursuant to article II of this chapter and the fee schedule.

(3)   Not be transferable or assignable.

(Ord. No. 06-650, 7-11-06)

APPENDIX #2

ORDINANCE NO___

Amend Chapter 8 Article IX. Sidewalk Cafes
DIVISION 1. GENERALLY

Sec. 8-184. Purpose and Permit Required

(1) PURPOSE: These standards and procedures are adopted in order to:
(a) Accommodate restaurants wishing to utilize a portion of the public sidewalk for outside seated dining.  The incidental sale or provision of food or snacks shall not entitle such a use to be considered a sidewalk café.

(b) Ease the process for obtaining permission to operate an outdoor dining facility, and

(c) Ensure adequate space is maintained for pedestrians on the sidewalk adjacent to sidewalk cafes.

(2) PERMIT REQUIRED: The town manager or his/her designee may issue permits for the serving of food and beverages on town sidewalks and pedestrian ways in the Central Business District 
Sec. 8-184. Permit generally.

The town manager or his designee may issue permits for the serving of food and beverages on town sidewalks and pedestrian ways in the Central Business District (Ord. No. 06-650, 7-11-06)

(8)  The following timeframes shall be observed for sidewalk cafés: 
1.  No alcohol shall be served after 10:30pm. Any person consuming alcoholic beverages in a sidewalk café after such hours shall be subject to: Section 10-2, Drinking in public.

2. At 11:00 pm: All tables, chairs, barricades, and other furnishings used in the operation of the sidewalk cafe shall be removed.  The area of the sidewalk café shall be re-opened to the public and shall not be considered part of the premises of the restaurant. 
3. A sidewalk café may open at 7:00am each morning.
(8)   No person shall operate a sidewalk cafe later than 11:00 p.m. and quit serving alcohol no later than 10:30 p.m. Sunday through Saturday.  After such hours, the area of the sidewalk cafe shall be open to the public and shall not be considered part of the premises of the restaurant. Any person consuming alcoholic beverages in a sidewalk cafe after such hours shall be subject to the provisions of section 10-2, drinking in public of the Town Code.

Sec. 8-188. Alcoholic beverages.

(6) The sidewalk café shall be utilized for outside seated dining.  The incidental sale or provision of food or snacks shall not entitle such a use to be considered a sidewalk café. Alcoholic beverages may be served to seated patrons in the designated sidewalk café area prior to 10:30pm provided the patrons are also dining.
(7) Congregating of restaurant patrons in or around sidewalk cafés shall be prohibited. Alcohol consumption outside of the sidewalk café shall be a violation of the Town Code Section 10-2 Drinking in public.
Adopted this 14th day of October 2008.























___________________________










 Joel A. Macon, Mayor

Attest:  __________________________


 Melinda N. Prusa, Town Clerk

APPENDIX #3

LAND USE PLAN ANALYSIS
---End of Memo---
Commission Comments

Mr. Underwood asked for a clarification of seated dining.  Mr. Parvin states it is “eating and drinking” not just for drinking.  Just clarifying the rules per council’s request.  Gives clarity to police department/council/people operating cafes (Blackhorn/Shuk n Shack/Dive). Mr. Reynolds states this is also a problem with no smoking establishments and something needs to be done to address that issue.  Mr. Ferguson states that there is problem with enforcement and the police need this change in order to have more clarity when responding to complaints. 

 Ms. McQuillen asks what the consequences are for violation.  Mr. Ferguson states revocation of permit is a consequence.  Mr. Miller asks what circumstances have caused the Commission to be addressing this issue. Mr. Parvin states that the original ordinance was to accommodate the Black Horn. Mr Underwood would like to see Item B to read so that it is not against the regulation for someone to have a glass of wine, that they are not absolutely required to have food, he thinks the point is for the patrons to be seated and not standing.  Mr. Reynolds agrees with Mr. Underwood.  
Public Comment:  None.

Mr. Reynolds makes a motion that the Commission adopt the staffs language to amend Chapter 8, Article 9, Sidewalks and Cafes, as presented with the change in language of “seated patrons for dinning and/or drinking” not just dinning.  Mr. Underwood seconds the motion.   
Ms. McQuillen opens the floor for discussion.  A citizen speaks up and said that’s an open bar if you state it that way, and he doesn’t think we would want to start having outside bars.  Mr. Underwood states that you are still limited by your seats.  Mr. Ferguson states that the citizen is echoing what the council is saying; they do not want people sitting outside just drinking.  The real definition of a café is outside eating and drinking. Ms McQuillen states it is not a waiting area, it is a dining area.  Mr. Ferguson stated that council gave staff the directions to clarify and make certain that the ordinance is clear; it has to be eating and drinking, not simply drinking.  That does not mean that the commission can not come back with a different recommendation. 
Ms. McQuillen calls a vote on Mr. Reynolds original motion to adopt the staffs language to amend Chapter 8, Article 9, Sidewalks and Cafes, as presented with the change in language of “seated patrons for dinning and/or drinking” not just dinning. Motion did not pass 2 yeas and 3 nays.  

Ms. McQuillen makes a motion to amend Commissioner Reynolds motion to adopt the staffs language to amend Chapter 8, Article 9, Sidewalks and Cafes, as presented by staff.  Mr. Reynolds Seconds.  Motion passes with 3 yeas and 2 nays.
Ms. McQuillen makes a motion that the commission except the amendment Chapter 8 Article IX. Sidewalk Cafes, Sec. 8-184 as presented from staff. Mr. Rees seconds.  Motion passes with 3 yeas and 2 nays.

ITEM #8
Non-Agenda Items







9:06pm


Standards of Practice 
Ed Parvin presents his memo
Below are several scenarios that have been described representing a conflict of interest on the Planning and Zoning Commission. These issues are not inclusive of every issue that could be considered a conflict.  They are provided only as a guide to help board members understand when a conflict may exist.  It is each board members responsibility to identify when they believe a conflict may exist.  If a member with a potential conflict does not wish to be disqualified, then the matter should be discussed and voted on by the Planning and Zoning Commission.

Parties involved that could cause a conflict include:

1.
Board member

2.
Family member

3.
Business partner

4.
Close friend

5.
Any other relationship that has been determined by the Planning and Zoning Commission to be a conflict 

Sample situations that may be considered a conflict by P&Z:

When any of the above described parties are involved with these scenarios in most instances it should be considered a conflict.  Each case will be different and should be deliberated by the Planning and Zoning Commission.  The final determination should be made by the member with the conflict, or by vote of P&Z.

1.
Has a project before the board

2.
Has property next door that will be impacted by the decision

3.
Is the realtor for the project before the planning board

4.
Is representing the applicant for a rezoning or conditional use permit

5.
Is bidding to build the project being presented

The following changes have been proposed to give the decision-making power for a conflict of interest to the entire Planning and Zoning Commission vs. the Chairman.  

Chairman to be Notified of Conflict of Interest; Actions by the Commission Chairman
As soon as any commission member, or staff member of any agency serving the commission, becomes aware of any potential conflict of interest in any case to come before the commission, he/she shall notify the Chairman (or acting Chairman) of the particulars.  When the Chairman The Chairman shall report all findings to the commission and discuss the issue with the other board members.  After deliberation the chairman shall call for a vote to determine if a conflict exists.  finds that conflict clearly exists, he shall disqualify If it is determined by the commission that there is a conflict, then the commission member shall be disqualified from acting in the case and cause the Secretary to enter the circumstances in the record and to make arrangements for such alternate services as are required. 
Where Chairman (or acting Chairman) has reasonable doubt as to whether the facts and applicable law indicate a degree of conflict justifying disqualification or excuse from service, they shall seek advice from counsel to the commission.  If counsel advises that, under the circumstances reported and applicable law, conflict appears to exist, the Chairman shall proceed to disqualify or excuse as provided above.  If counsel advised that there is reasonable doubt, the Chairman may (a) disqualify or excuse the person involved, or (b) call for a determination by the commission at a public meeting.  The record on any such determination by the commission shall be full and complete and shall indicate the reasons supporting the commission’s decision.

---End of Memo---

Commission Comments

Mr. Underwood asks about the standard that the Board member would ask to be excused. Ms. McQuillen inquires about family members and what family members would be included.  Mr. Parvin responds that it would vary.  Mr. Reynolds states that the Town Attorney stated in the Council meeting that a conflict can be defined as having a direct financial gain with the outcome of your vote.  Ms. McQuillen tells Mr. Parvin it looks good.   
ITEM #9
Adjournment








9:14pm
Mr. Miller makes the motion to adjourn.  Mr. Underwood seconds.  All ayes.
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