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1121 N. Lake Park Blvd

Carolina Beach, North Carolina 28428
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FAX (910) 458-2997

PLANNING & ZONING COMMISSION MINUTES

November 13, 2008
7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:01pm


Chairman McQuillen calls the meeting to order.

Commissioners Present:


Commissioners Absent:



Betsy McQuillen



Jim Rees

Sarah Efird 








Jim Miller







Greg Reynolds



Shawn Underwood



Leah Garcia

Staff Present:  Gary Ferguson – Planning Director; Ed Parvin – Senior Planner; Jeremy Hardison, Zoning Administrator; Pam Clemmons, Acting Secretary

Commissioner McQuillen welcomes the newest member to the Planning and Zoning Commission, Leah Garcia.  

ITEM #2
Approval of the Minutes  





7:02pm
September 4, 2008 - Commissioner Underwood moves to approve the minutes.  Commissioner Reynolds seconds.  Motion passes unanimously (6 to 0).
October 9, 2008 - Commissioner Underwood moves to approve the minutes.  Commissioner Reynolds seconds.  Motion passes unanimously (6 to 0).
ITEM #3
Staff Report on Recent Council Meeting(s)


7:03pm

Mr. Ferguson provides a brief presentation on Town Council’s motions and votes at the most recent Town Council Meeting.
ITEM #4
Public Discussion






7:06pm

Birdie Clark, 233 Florida Avenue – Ms. Clark has a concern regarding ordinances, the land use plan and developers coming in and getting whatever they want.  She thinks we need to decide what we want Carolina Beach to look like instead of constantly changing ordinances to meet developers’ needs.   
Commissioner McQuillen addresses Ms. Clark’s concerns that the Town’s employees do educate the developers regarding ordinances and other regulations of the Town.  Mr. Ferguson states that Planning is a process and the Town has recently adopted a Land Use Plan to help streamline the process. 
ITEM #5
Discussion of proposed Pleasure Island Greenway Project
7:16pm

Multi use path extending from Snows Cut Bridge through Kure Beach
Applicant:  Michael L. Kirkbride

Michael Kirkbride presents the proposal for the Pleasure Island Greenway Project and its current proposed path, where the proposed path would begin, where the path would proceed through the Town to where it will end in Kure Beach.  Mr. Kirkbride presents data and information from communities in the country which currently have Greenway projects and the benefits it provides to those communities.  
Public Comment:
Eileen Goldgeier, 240 Silver Sloop Way – In favor of the Greenway Project and cycles the area quite often.  She has concerns with the current Snows Cut portion of the path and the shape it is in with uneven payment and the fact that it needs to be widened.  Ms. Goldgeier also has concerns with the amount of traffic on Spencer Farlow and the dangers it may present to bicyclists.  
Richard Cecelski, 941 Carolina Sands Drive – In favor of Greenway Project but has concerns for the location of certain portions of the path where it runs adjacent to residential areas and also believes it would be a fire hazard to residential areas when after hour trespassers might use the path for illegal purposes.

Heather Arnold, 917 Carolina Sands – In favor of Greenway Project but is concerned with the proposed path’s proximity to residential neighborhoods and would like to see Island unity in resolving this issue.
Geri Graham, 1306 Snapper Lane – In favor of Greenway Project and has never seen any research in which there is a problem or detraction to neighborhoods on which the paths border.  Ms. Graham believes this would be an excellent draw to people locating here who are looking for a healthy environment.

Birdie Clark, 233 Florida Avenue – Supports the Greenway project and states her and her husband are avid bikers.  This proposed path would connect us to State of North Carolina’s Greenway project.  Ms. Clark compares the North Carolina efforts with the Greenway project in Florida in which you can bike the entire state.
Alan Pacek, 101 Mimosa Lane - Supports the Greenway project and speaks to how Mr. Kirkbride has made significant inroads to make this project part of the East Coast Greenway which is a trail that runs from Maine to Key West.  

Kris Testori, 500 Otter Road – Supports the Greenway project and thinks it is a fantastic idea and can’t imagine how anyone would oppose this project.  She is a member of the group supporting this project and they called other community leaders and sheriffs who have greenway paths and those persons spoke to the boon it has been to their communities and they have experienced no crime or any other problems associated with these projects.  She would like to see these dollars being spent in our communities as opposed to other communities in the county such as Wilmington or Wrightsville Beach.
Commission Questions/Comments:

Commissioner McQuillen thanks Mr. Kirkbride for doing this study and states that she just spent a month in Key West and rode a bike everywhere she went.  Commissioner McQuillen states that she fully supports this project and hopes that all people who spoke tonight will show up at the Council meeting to support this project.  Commissioner Reynolds states that he supports this project and that he spent his entire time at the University of Florida on a bike.  Commissioner Underwood suggests that they look at the Carolina Beach Thoroughfare Plan from 1993 which he believes would provide some connectivity routes to the path.  
ITEM #6
Text Amendment






7:15pm

Amend Sec. 3.9.2 of Zoning Ordinance to allow for more than one story in accessory structures in residential zoning districts. 
Applicant: Brian Eskew. 
Commissioner McQuillen states that the Applicant is unable to attend tonight’s meeting and has requested that the item be tabled until next month’s meeting.
Motion:

Commissioner Underwood moves to table Item 6.  Commissioner Efird seconds.  Motion passes unanimously (6 to 0).

ITEM #7
Conditional Use Permit - Planned Unit Development (PUD)
8:10pm

Dixon’s Landing, 4 Home PUD located at 800 Canal Dr./801 Carolina Beach Ave N.

Applicant:  James A Dixon
Ed Parvin Presents his memo

James A. Dixon is requesting a Conditional Use Permit to construct four (4) single family homes each having 5 bedrooms.  The application is to be reviewed under the provisions of Article 16 Planned Unit Development.  Each structure will have a footprint of approximately 1,556 square feet.  The total lot coverage will be 6,224 sq. ft.  No structures are currently on the site.   The site was previously occupied by a 14 unit motel called Benson’s Landing, which was demolished in December 2005.  

	Residence
	Bedrooms
	Square footage

	1
	5
	1556

	2
	5
	1556

	3
	5
	1556

	4
	5
	1556

	Total
	20
	6224


The total square footage of the property is approximately 15,564 square feet or .357 acres and is located in the R-1 zoning district.  The proposed structures will be located in a VE 14 flood zone.  They will not exceed 50 feet in height.  The applicant, James A. Dixon, is requesting to utilize 16.5 (2) (a) and (b) to reduce the setbacks on both sides and fronts.  This is a double frontage lot with no rear yard.  

	Zoning Setbacks
	Front (Canal)
	Front CBAN
	Corner (Oyster Shell)
	Side

	R-1 required
	20’
	20’
	12.5
	7.5’ 

	provided
	10’ *
	10’ *
	10’ *
	5’ *


	Lot Coverage
	
	Density (15 units/acre)

	R-1 maximum
	40% (includes buildings decks, steps)
	
	5.355 (the applicant could subdivide the property into three lots and build three duplexes or 6 units) 

	Provided
	40%
	
	4


*the applicant may ask for a reduction in setbacks per Article 16.5

Parking
The four (4) single family five (5) bedroom residents require 4 parking spaces per unit.  The applicant is providing the required four (4) 9’ X 18’ parking spaces per unit.  The applicant is requesting an exception from Article 7:
Parking design and construction.
e.
Maneuvering.  All parking facilities shall be designed and constructed so that maneuvering shall take place entirely within the property lines of the facility and shall be arranged so that ingress and egress is by forward motion of the vehicle. Exceptions may be granted for single- and multi-family dwellings.
The determination of required curb, gutter and/or sidewalk shall be made by the Town Council upon review and recommendation by the Planning & Zoning Commission.  Installed curb, gutter and sidewalks shall be installed for the entire length of the property.  Required sidewalk shall be based upon one or more of the following:
a. reasonable evidence that the sidewalk would be essential for pedestrian access to community facilities;
b. that such is necessary to provide safe pedestrian movement outside the street or street rights-of-way area;
c. that such an extension could reasonably become an extension of existing sidewalks and/or other pedestrian ways.
Neighborhood Contact

	Town Notifications
	Planning Commission
	Town Council

	Signs Posted
	October 24, 2008
	

	Adjacent letters
	October 30, 2008
	

	Advertisement Date
	October 29, 2008 November 5, 2008
	


Specific standards. Applicant must make provisions for:

(1) Ingress and egress to property and proposed structures thereon with particular reference to automotive and pedestrian safety and convenience, traffic flow and control, and access in case of fire or catastrophe;
The on-site parking has been designed by the applicant to back out onto Oyster Shell Lane to keep vehicles from backing out on the more congested adjacent streets (Canal or CBAN).

(2) Off-street parking and loading areas where required, with particular attention to the items in (1) above and the economic, noise, glare, or odor effects of the conditional use on adjoining properties and properties generally in the district;
Four 9’ X 18’ parking spaces are provided as illustrated on the applicant’s site plan. 

(3) Refuse and service area, with particular reference to the items in (1) and (2) above;
Roll aways will be utilized for each home.

(4) Utilities, with reference to locations, availability, and compatibility;
Water and sewer lines have been reviewed by Operations and determined to be adequate.  The applicant plans to bury the power lines running along Oyster Shell.
(5) Screening and buffering with reference to type, dimensions, and character;
The applicant is providing a 5’ “Type A” landscape buffer yard around the property.  

(6) Signs, if any, and proposed exterior lighting with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district;
No signage is proposed for this site.

(7) Required yards and other open space and preservation of existing trees and other attractive natural features of the land;

25% open space is required; 50% is being provided consisting of a pool to service the four units and landscaping around the pool and perimeter of the property.  

General conditions. 

(1)
That the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved by the issuance of the C.U.P.;
Single family homes are a desired use in the R-1 zoning district according to the 2007 Land Use Plan.

(2)
That the use meets all required conditions and specifications;
After review by TRC the plan has been determined to meet all conditions and specifications.

(3) That the use will not substantially injure the value of adjoining or abutting property, or that the use is a public necessity; and 
Single family homes built to densities of 15 units per acre or less continues to be a valued use in the area according to the 2007 Land Use Plan.

(4) That the location and character of the use if developed according to the plan as submitted and approved  
will be in harmony with the area in which it is to be located and in general conformity with the Town Land Use Plan and Policies
The proposal is in general conformity with the 2007 Land Use Plan.  The desired Future Land Use of the Residential 1 area includes a predominance of single-family and duplex units. Building height will not exceed a 50’ height maximum.  Density will be moderate with a minimum of 5,000 square foot lots and around 8.7 units per acre, with up to 15 units per acre allowed. Lot coverage will not be allowed to exceed 40%. Provision of infrastructure to undeveloped and un-served areas will be at the expense of the developer.  New multi-family residential development shall be prohibited. 
The Technical Review Committee reviewed this proposal at its October 20, 2008 scheduled meeting.   The TRC recommended the project to be submitted to the Planning and Zoning Commission with the following comment:
Planning: 

1. Four parking required per unit. An illustration of the parking layout for the units shall be provided.

2. There is a requirement for 25% open space. The percentage provided shall be included for P&Z. 

3. The reduction of setbacks should be requested in the narrative. 

4. Sidewalks between driveways may be an option. Since the driveways are so wide very little additional paving would be required to accommodate a sidewalk.  Oyster Shell consists of a 25’ right-of-way with the street being paved at approximately 17.5 feet.  Assuming there are 3.75 feet of right-of-way on either side of the street, a 3’ sidewalk could easily be installed to accommodate the future owners of these homes.  The sidewalks would provide safer pedestrian access to the pool, ocean, and sound. 

Ops: 

There is no water/sewer on Oyster Shell.  There are two water and sewer connections available on Canal and two on CBAN.  The swimming pool needs a tap to water and sewer. Private water and sewer lines should be run along the side of the lot with separate taps for each house. The Town’s maintenance would stop at the meter.
Fire: Residential sprinkler systems shall be installed if the 5’ side setback is granted.

Police: No Comments.
STAFF RECOMMENDATIONS:

The proposal as presented has not received any negative comments from Storm water and Operations, Fire and Inspection.  Residential planned unit developments are allowed with the approval of a Conditional Use Permit for R-1 zoned properties.  Staff recommends the following conditions if the proposal is to be recommended for approval:

1. The storm water plan must be submitted prior to issuance of a building permit. The storm water system must be installed according to approved plans and a letter signed and sealed by a licensed engineer must be provided verifying that the system is properly installed and functioning prior to issuance of certificate of occupancy.
2. A driveway permit and construction authorization permit from the Town of Carolina Beach will be required before issuance of building permit.

3. Copies of all federal and state approvals shall be submitted to the Town prior to the issuance of a building permit.  
4. No structure or equipment of any description shall be erected or otherwise located outside the proposed footprint.  Any increase in building footprints shall constitute a major modification 

5. Flood Certification must be presented prior to issuance of a building permit.

6. Prior to Certificate of Occupancy, an architect or engineer must confirm the structure’s height is consistent with the conditional use permit.
7. Final project must be designed to provide required number of parking spaces as provided in Article 7 of the Town’s Zoning Ordinance. Final project must be designed to provide the required 20 parking spaces.

8. The number and types of vegetation must be included on the final plan.  A certificate of occupancy shall not be issued until landscaping is planted according to approved final site plan.

9. Refuse collection agency that will be used must be included on final site plan.  Before the issuance of a building permit, a letter of approval from the refuse collection agency stating the waste removal plan is adequate for this site.

10. All structures must be designed to meet NFPA approved Fire Sprinkler systems and meet minimum NC Fire Prevention Code.  Approval letter must be submitted prior to Certificate of Occupancy.

11. A sign permit must be obtained for any new signs located on the property.

12. Maintenance of permanent open space parking, streets, drainage systems, utilities, and other such facilities.  All common facilities shall be maintained for their intended purpose as expressed in the approved final site plan.  The method of providing for such maintenance shall be submitted prior to Certificate of Occupancy by one (1) or more of the following: 

a.
Public dedication to the Town, subject to the Town's formal acceptance of such facilities in its sole discretion.  

b.
Establishments of an association or nonprofit corporation of all individuals or corporations owning property within the mixed use development for the purpose of ensuring maintenance of common facilities.  

c.
Retention of ownership, control, and maintenance of common facilities by the developer or Home Owner’s Association.

13. Certification shall be provided that all improvements, including but not limited to, paving, drainage, stormwater, and landscaping, shall be constructed and maintained according to the site plan approved by the Director of Planning or his designee prior to Certificate of Occupancy.
14. Prior to issuance of building permit a plan that includes a grading schedule, and construction schedule shall be approved by the Technical Review Committee.

15. Prior to issuance of building permit, all approval letters and final site plan shall be submitted, and items mentioned above shall be submitted and approved by the Town of Carolina Beach Technical Review Committee that includes the Town Manager, Planning and Development, Building Inspections, Operations/Stormwater/Public Works and Fire.

16. Major changes to approved plans and conditions of development may be authorized only by the town council after review and recommendation by the Planning and Zoning Commission in the same manner as outlined in Article 14 of the zoning ordinance. 
17. Curb and gutter shall be installed in accordance with Article 8 of the zoning ordinance and be ADA compliant.
18. Residential sprinkler systems shall be installed if the 5’ side setback is granted.
Commission Questions:
Commissioner McQuillen asks about how many lots are involved in this request.  Mr. Parvin states two.  Commissioner McQuillen requests that the Commission require the two lots to be combined.  Commissioner Efird inquires regarding the buried utilities since the property is in a bad flooding area.  Mr. Parvin states that flooding should not affect the buried utilities.  Commissioner McQuillen inquires as to the square footage of the lots.  Mr. Parvin states that the New Hanover County lists the two lots at 15219 square feet but states they will need clarification from a surveyor when they do the site plan.  Commissioner Reynolds’ chief concern is the 5’ setback and the requirement for sprinklers and whether it is a request or a requirement.  Mr. Parvin states we don’t have to give setbacks, it is a tradeoff.  Commissioner Reynolds inquires whether there is water available.  Mr. Parvin states the TRC says yes.  

Applicant:  James A. Dixon, 1406 Carolina Beach Avenue North – Mr. Dixon speaks to the fact that he has been developing at Carolina Beach for the past seven years.  That his proposal will exceed open space criteria.  He also states that residents will back out onto Oyster Shell since that is the easiest option.

Public Comment:
Christin Deener – 719 Carolina Beach Avenue North – Ms. Deener supports the proposal because it will improve the neighborhood; however she has concerns that the proposal is too big and it will dwarf Oyster Shell Lane.  Ms. Deener believes 5’ and 10’ setbacks are too big.  She inquires regarding the Town’s PUD process and Commissioner McQuillen explains the process to Ms. Deener. Commissioner Reynolds commends Ms. Deener on the restoration of their residence.  
David Higgins – 719 Carolina Beach Avenue North – Mr. Higgins expresses his support for the project but requests the Commission to require staggered setbacks.  

Commission Questions/Discussion:
Commissioner Reynolds asks about it being limited to the 39 x 39.  Mr. Parvin states that it might be a little less but no more.  Commissioner Reynolds is concerned with Canal Drive.  Commissioner McQuillen inquires whether there will be fencing around the pool.  Mr. Parvin states that is a code requirement.  Commissioner McQuillen states she has a problem with the 10’ setback on Canal Drive.  She has no problem with the setback on Oyster Shell.  She would like to see 4’ sidewalks and easements given to the Town to maintain the sidewalks.  Commissioner Efird would like to see the sprinklers as a requirement.  Commissioner Reynolds asks about curbs on just one side of the road and would it create a problem.  Mr. Parvin states that Stormwater appears to have no problem with it.
Motion:

Commissioner Reynolds moves to recommend approval of the Conditional Use Permit – Planned Unit Development (PUD) for Dixon’s Landing, 4 Home PUD located at 800 Canal Drive/801 Carolina Beach Avenue North with Specific Standards 1 – 7; General Conditions 1 – 4; TRC provisions 1 -4; Staff Recommendations 1 – 16 and 18 with the parking requirements in staff recommendation 7 changed from 20 parking spaces to 16 parking spaces and the additional provisions that 4’ sidewalk be installed in compliance with ADA regulations and easements be granted to the Town if necessary; the sprinkling requirement to be enforced by the Fire Department; and combining of the two lots.  Commissioner Efird seconds.  Motion passes unanimously (6 to 0).

ITEM #8
Text Amendment






8:52pm

Amend Sec. 14.21 of Zoning Ordinance to eliminate the required annual review of Conditional Use Permits.
Applicant: Town of Carolina Beach.

Jeremy Harrison Presents his memo

Planning staff is asking for input from the Planning and Zoning Commission in regards to imposing the annual renewal of Conditional Use Permits (CUP).

History

On October 7, 2008 at the Town Council meeting, it was brought to the attention of staff that the Planning department is required by Section 14.21 of the Town ordinance, to conduct annual inspections of Cups and to charge a fee for these inspections.  Section 14.21 was added in 2002 to the zoning ordinance which states; conditional use permits are subject to annual review and verification of compliance with stated conditions.  Staff will perform an annual review of conditional use permits and will provide written findings of compliance to verify automatic renewal of the permit.  Current investigation procedure of conditional use permits has been complaint or staff driven.  

In 2002 this item was brought before Council and the Planning Director, at that time, stated that there would be a nominal fee charged for this review. The fee is not stated in the budget or ordinance. If Planning and Zoning recommends keeping the ordinance, should a fee be charged for this review and if so how much?

Staff Recommendations

Staff recommends deleting section 14.21. Annual Renewal of permit from the zoning ordinance for the following reasons: 

1. Given that there have been 57 CUPs issued since 2002 that are currently active; this is not the best use of staff time.

2. Planning has a permit voidance process in place if staff finds that the conditions of a CUP are not being fulfilled in Sec 14.11. Permit Voidance
3. The town’s fee schedule does not include a specific line item fee for performing annual inspections of CUPs. There is a $50 charge for zoning inspections that is charged when someone is applying for a permit.
4. This requirement can be perceived as a governmental intrusion into the day to day operations of a lawful and abiding owner of a CUP. 

2007 Land Use Plan does not mention an annual renewal of CUP permit. The proposed amendment is consistent with the Land Use Plan.

TRC 

Planning: look at other communities and see what they do in regards to this
Operations: Nothing.

Police: Occasionally they will do checks.
Fire: Nothing.

Sec. 14.21.  Annual renewal of permit.

All conditional use permits granted by the town council for all uses of land and buildings requiring a conditional use permit as listed in each zoning district, are subject to annual review and verification of compliance with stated conditions. The zoning administrator or other designee will perform an annual review of conditional use permits and will provide written findings of compliance to verify automatic renewal of the permit.

Where staff finds the project out of compliance with conditions or where specific problems or complaints have been documented, the permit holder will be required to appear before the planning and zoning commission to have the permit reviewed and possibly revised.

No other local permits or licenses will be issued for any property which is not in full compliance with this section.
Sec. 14.11 Permit voidance

a)   The zoning administrator shall ensure compliance with the plans approved by the town council and with any other conditions imposed upon the conditional use permit. In the event of failure to comply, no building permits for further construction or certificates of occupancy under the conditional use permit shall be issued, and all completed structures shall be regarded as non-conforming uses subject to the provisions of this ordinance.

(b)   A conditional use permit, issued by the town council, shall become null and void if start of construction or occupancy of the proposed use as specified on the conditional use permit has not commenced within 24 months of the date of issuance. At the request of the permittee, and for good cause shown, the town council may extend said period required for start of construction or occupancy for up to 12 months.

(c)   At any time after a conditional use permit has been issued, town council, as applicable, may hold a public hearing to find if it should be terminated. Upon findings that the conditions of the C.U.P. are not being fulfilled, town council shall revoke it and the use of the property allowed by such permit shall be discontinued immediately. If a C.U.P. is terminated for any reason, it may only be reinstated after a full review and approval in accordance with the provisions of this article.

(Ord. No. 00-463, 10-10-00; Ord. No. 07-695, 7-10-07; Ord. No. 07-698, 08-14-07)

The minutes from the March, 2002 Town Council meeting are attached. 

Commission Questions/Discussion;
Commissioner McQuillen inquires about what other communities are doing.  Mr. Hardison states this was the common language used by other communities.  Commissioner McQuillen asks how the Town knows about problems.  Mr. Hardison states the Town receives complaints.  Mr. Hardison states that the Town has never done reviews of CUPs on an annual basis.
Public Comment:
Birdie Clark, 233 Florida Avenue – Ms. Clark states that if this text amendment is approved, who will be protecting the interests of the Town and its citizens.  It would make it appear that no one is minding the store and she does not support.
Donald Motzinger, 107 Carolina Beach Avenue South – Mr. Motzinger inquires into how long a building permit lasts and who is monitoring activities.  Mr. Ferguson explains the process explains that what Mr. Motzinger is referring to would be building permits and they expire in 1 year and don’t affect this change.

Motion:


Commissioner Underwood moves to recommend amending Sec. 14.21 of the Zoning Ordinance to eliminate the required annual review of Conditional Use Permits.  Commissioner Efird seconds. Motion passes unanimously (6 to 0).
ITEM #9
Text Amendment






9:05pm

Amend Sec. 12.2 of Zoning Ordinance to address Outdoor Entertainment at Eating and Drinking Establishments to eliminate amplification as a condition for triggering a Conditional Use Permit.

Applicant: Town of Carolina Beach.

Ed Parvin Presents his memo
SUMMARY OF THE REQUEST

Staff is requesting to modify the condition that requires eating and drinking establishments to acquire a conditional use permit if outdoor amplified music is proposed.  In September the Town of Carolina Beach adopted a text amendment to define and categorize all types of eating and drinking establishments.  Now, many new restaurants or expansions to existing restaurants may be permitted by right, although there are certain criteria that trigger a conditional use permit.  The concern expressed over the wording “amplified music” was there could be loud entertainment that is not hooked up to any amplified equipment.  To address this concern staff recommends changing this language to read “outdoor entertainment area” (see appendix 1).  Essentially, if the applicant makes available areas for outdoor entertainment the eating and drinking establishment will require conditional use permit review.

OUTDOOR ENTERTAINMENT AREA VS. SPECIAL EVENT

If no outdoor entertainment area is proposed, the eating and drinking establishment may still obtain a special event permit which would allow for an outdoor event (see appendix 2).  The special event permit is designed for limited occurrences where each permit must be approved by Town Department Heads.  Any special event planned for five (5) or more days and/or with crowds anticipated to be over 100 persons would require Town Council approval.  

STAFF RECOMMENDATION

Staff recommends adoption of this amendment which includes modification to the eating and drinking establishment conditions listed in 12.2 in the zoning ordinance.  Staff recommends approval of these amendments for the following reasons:

1. Furthers the goals of the 2007 Land Use Plan and is entirely consistent with the plan (see appendix 3)
2. Provides a circuit breaker that allows P&Z and Town Council to review eating and drinking establishment when areas are proposed for outdoor entertainment.
Commission Questions:

Commissioner McQuillen asks whether this proposal includes inside the CBD.  Mr. Parvin states yes it is.  Commissioner McQuillen asks if this is permitted by right, then how do you stop it.  Mr. Parvin states through the noise ordinance and fines.  Commissioner Underwood states he like Option 1 because it covers everything.  Commissioner Reynolds inquires about music.  Mr. Parvin states they would to come back for a permit.  Commissioner Underwood is concerned if the area is not all CBD.  Mr. Ferguson addresses the Commissioners regarding the Town’s history of CUPs and how the Town has never revoked a CUP but instead they rely on ordinances and current regulations.

Public Comment:
Charles Barnes, 102 Carolina Beach Avenue South – Inquires regarding clarification on whether this would apply to new CUPs or future CUPs.  Mr. Ferguson states it would be new CUPs.  Mr. Barnes speaks to the impact this would have on residents and enjoyment of their property.  
Commission Questions/Discussion:

Commissioner Underwood inquires regarding the definition of amplified and outdoor environment and the CBD.  Mr. Ferguson clarifies the definition and the distinction between the amplified and outdoor entertainment.  Commissioner Underwood states he would prefer the language of “adjacent to” to be changed to “surrounded by” in reference to the CBD.

Motion:

                        Commissioner Underwood moves to recommend amending Sec. 12.2 of the Zoning Ordinance to address Outdoor Entertainment at Eating and Drinking Establishments to eliminate amplification as a condition for triggering a Conditional Use Permit to include Option 1 language and not requiring a CUP as long as they are surrounded on all sides by other CBD zoned properties and to correct the typo in number 3 to be changed from “an” to “and” and that this modification is consistent with the Land Use Plan.  Commissioner Miller seconds.   Motion fails.  (3 ayes - Efird, Garcia, Underwood to 3 nays - Miller, McQuillen, Reynolds).

                        Commissioner Underwood moves to recommend amending Sec. 12.2 of the Zoning Ordinance to address Outdoor Entertainment at Eating and Drinking Establishments to:

· eliminate replace amplified music with outdoor entertainment area as a condition for triggering a Conditional Use Permit 
· include staff’s recommended definition of outdoor entertainment area which reads “Exterior space dedicated to accessory entertainment uses to include: dance floors, stages, live performances, disc-jockey areas, and/or any other similar on-site amusement activities” and;Option 1 language into 7b. and 8c. and 
· to correct the typo in number 3 to be changed from “an”   to “and” 
· that this modification is consistent with the Land Use Plan.  Commissioner Garcia seconds.  Motion passes unanimously (6 to 0).

ITEM #10
Text Amendment






9:30pm

Amend Sec. 17.8 of Zoning Ordinance to make vested rights ordinance consistent with NCGS. 
Applicant: Town of Carolina Beach
Ed Parvin Presents his memo
SUMMARY OF THE REQUEST
Planning staff is requesting the Town of Carolina Beach consider adopting language in our zoning ordinance concerning vested rights.  A vested right is when a property has been approved for a project that remains in good standing with the Town for up to but not to exceed 5 years, despite changes in the ordinances that would otherwise prohibit the development.  An example would be the approval of a conditional use permit (CUP).  Once approved, CUPs are honored for two years and may be extended for one additional year.  The North Carolina General Statutes (NCGS) outlines the process for counties and municipalities to give landowners vested rights for proposed development.  The NCGS leaves much of the discretion as to how these criteria are incorporated up to the local government.  The Town of Carolina Beach has never adopted an ordinance that details what we would require for someone to obtain a vested right in a development.  The result has been large developments have taken advantage of NCGS without any insight by the Town as to how these vested rights should be established.  Two examples are listed below: 

1. Park Place was originally approved on August 10, 2004 for construction of 92-unit 13-story residential structure over 9,500 sq. ft. of retail space with restaurant use on the top floor and ancillary parking deck over the existing Town of Carolina Beach parking lot and clubhouse and swimming pool on top floor of parking deck.  They came back to Town Council several times for extensions of their conditional use permit.  Finally on December 12, 2005 Park Place requested vested rights for their project for five (5) years.  
2.  Arcadius was also approved in 2004 and included the construction of 11 structures that accommodated 278 residential units with a total of 56,811 sq. ft. of commercial space with ancillary parking deck over the existing Town of Carolina Beach parking lot located at the intersection of Carl Winner Avenue and Canal Drive and a second parking deck located between Carolina Beach Avenue N. and Canal Drive approximately 175’ south of Dolphin Lane.   Location: Includes approximately 12 parcels comprised of the Paradise and the Surfside Hotels and adjacent properties.  Arcadius has received annual extensions to their conditional use permit up to the five (5) year point.  Due to the size of this project there were several phases planned to complete the project, but there was little oversight concerning how the phasing of the project would actually occur.

Both Park Place and Arcadius were able to utilize NCGS to their advantage without the Town’s consideration as to how their vested rights should occur.  By adopting an ordinance for vested rights the Town will have the ability to determine: (1) what level of review a sight specific development plan or phased development plan should receive (staff review, public hearing, etc); (2) how many years to allow vested rights (2-5 years); (3) what conditions should apply to vested development plans; and (4) what criteria a development requesting a vested right should meet.  

The rights a landowner obtains with a conditional use permit are very similar to a vested right.  It would seem appropriate to require the same process as required for a conditional use permit if someone would like to have a sight specific development plan or phased development plan approved for “X” number of years.  

Conditional Use Permit:

The application and review process are laid out in Article 14.  Essentially, for conditional use permit approval the applicant must meet all criteria in the current zoning ordinance and be approved by Town Council at a public hearing.  A conditional use permit gives you two years to start construction with the opportunity to extend for one year.  

Vested Right

Obtaining a vested right will give anyone requesting an approval of a sight specific development or phased development the right to build a project under the current zoning for the time allocated by Town Council not to exceed 5 years.  Sight specific development plans and phased development plans will typically already require a conditional use permit, but this may not be the case.  A landowner could request a vested right for a use that is permitted or conditionally permitted.  If the use is permitted by right, the applicant would have to go through the same process as someone who requests a conditional use permit.  A situation where someone would request vesting for a permitted use seems unlikely.  An instance where it may be desirable could be if there is an upcoming zoning amendment that would impact a permitted use such as a change in the setbacks, lot coverage, etc.

VESTED RIGHTS IN NORTH CAROLINA

In North Carolina, a landowner may make an investment in his development, and if the law should change prior to that development being completed, he/she may not have to comply with the new regulations. The method of exempting the landowner from the new law is called the establishment of a vested right. Under North Carolina law, a vested right may be obtained three ways. The first requires the landowner to make substantial expenditures in good faith reliance on a specific, individual approval of a project. This type of vested right is termed a common law vested right. There are also two statutory methods of obtaining a vested right. These include having a valid building permit and securing approval of a site specific development plan as defined under General Statutes 160A-385.1 for municipalities.  The proposed ordinance will lay out the procedure for obtaining a vested right for a sight specific development or phased development plan as described in 160A -385.1.

HISTORY OF THE NORTH CAROLINA GENERAL STATUTES CONCERNING VESTED RIGHTS
The first statutory vested right was enacted in 1985. It amended both the county and municipal zoning enabling acts (NCGS 153A-344.1 and 160A-385.1, respectively). The statute provides that any zoning ordinance change, including amendments, modifications, supplements, repeal or other changes, do not apply if the property owner possesses a valid building permit. The building permit is not a generic approval for building, but is a permit tied to requirements under the state building code. State law provides that the building permit expires in six months if work is not commenced or if the work is started, but then discontinued for a twelve month period. If the building permit expires or is revoked and the vested period as defined by this ordinance has expired, then the project would need to come back through the approval process under the current rules. Building permits may be revoked for any substantial departure from the approved plans, failure to comply with any applicable state or local law (not just the building code and zoning ordinance) and any misrepresentations made in securing the permit.


In 1990, the legislature expanded the statutory vested right to provide for a vested right based on site specific development plans and phased development plans approved by local governments. The law creates detailed criteria under NCGS 160A-385.1 to define this right. The criteria establish a vested right for a period of two years. The municipality may extend this right for up to five years if the extension is specifically allowed under their zoning ordinance - it is not automatic. The site specific development plan must be approved by the local government following a hearing. Each local government must define by ordinance what constitutes a site specific development plan in their jurisdiction. For instance, some counties and municipalities define a preliminary subdivision plat or conditional use permit as a site specific development plan. 

STAFF RECOMMENDATIONS
Staff recommends adopting the proposed language for the following reasons:

1. Furthers the goals of bringing our zoning ordinance into compliance with NC General Statutes; 

2. Consistent with the 2007 Land Use Plan goal of providing a guiding tool that establishes the desired direction for land use and development in the Community;
3. Utilizes a process that accomplishes the purpose of vested rights as defined in 17.8 (a) 1-7;

4. Defines 5 years as the allowed vesting period for plans that have been requested to be approved as a sight specific development plan and that the site plan specifically includes the denotation that it is a sight specific development plan with a vested right valid until (date) and;

5. Clearly defines sight specific development plans and phased development plans as having the same level of detail, which prevents confusion on future phases of a plan.
Commission Questions/Discussion:

Commissioner Reynolds inquires into the CUP process and how it works.  Mr. Parvin explains that CUPS are good for two years with a one time one year extension.  If you asked for a site development plan you would get five years.  Commissioner McQuillen asks if the time runs at the onset.  Mr. Parvin states that you have to go through the CUP process and upon approval, the time begins to run.  Commissioner Reynolds inquires what triggers the time to run.  Mr. Ferguson states that the night the Town Council passes the CUP is when the time begins to run.  Commissioner McQuillen asks for an interpretation of (e)(1)(c).  Commissioner Miller states if you make the property worth less then you will not be compensated by the Town.  Commissioner Garcia states that if action is taken, owner cannot come back to the Town for its actions.  Commissioner Garcia inquires as to whether persons can use litigation to try and run out a CUP.   Mr. Parvin states that by statute, yes, persons could use litigation to try and run out the time on a CUP.
Motion:


Commissioner Garcia moves to recommend amending Sec. 17.8 of the Zoning Ordinance to make vested rights ordinance consistent with NCGS and the Article 23.3 definitions which are included.  Commissioner Underwood seconds. Motion passes unanimously (6 to 0).
ITEM #11
Discussion







9:52pm

Impact Fees: Consider modification of the method for calculating water impact fees for restaurants.

Applicant:  Town of Carolina Beach
Ed Parvin Presents his memo
SUMMARY OF THE REQUEST

The Town of Carolina Beach is evaluating the effectiveness of our system for charging water and sewer impact fees for restaurants.  The current method relies on seating which is often a subjective number for restaurant owners when they open and can fluctuate drastically depending on the time of year.  Staff’s desire was to uncover a comparable standard that utilizes a more objective way for calculating impact fees to prevent unintended violations by restaurant owners and unnecessary oversight by staff. 

PURPOSE OF THE IMPACT FEE

The impact fee is intended to recover costs associated with system capacity development. Water system capacity features include source water supply and collection, treatment facilities, storage, pumps and distribution. Sewer system capacity features include collection systems and mains as well as treatment and discharge facilities. The two classic approaches for calculating impact fees are: 1) the equity method (also referred to as system buy-in) where new customers are assessed a fee proportional to the equity position of existing customers and 2) the incremental cost method in which new customers are assessed the increment of cost to expand system capacity to serve them.  Anecdotally, many utilities reported having no particular basis for calculating impact fees. Ideally, impact fee amounts would have some reasonable connection to the size of the demand exerted on system capacity by new development.

According to a survey conducted by the School of Government, most municipalities base their water impact fee on the meter size (48%) or they have a fixed impact fee per new construction (26%). In addition, 7% use the size of the new home to calculate their impact fees. For example, the Town of Cary and OWASA base their impact fees on both meter size and the square footage for new residential connections while they use meter size for non-residential connections. The justification for a square footage basis comes from an OWASA study showing disproportionately greater consumption by residential customers with larger homes.

Most of the remaining 15% of utilities use some combination of the above parameters in setting impact fees. The Town of Apex, for example, has a design flow schedule depending on the “land use category” (e.g. 300 gpd/ bed for hospitals vs. 500 gpd/machine for laundries vs. 250 gpd/unit for multi-family residential complexes, etc.).  They charge $15 per gpd for combined water/sewer service. They also charges an acreage fee based on the zoning district, e.g., the fee is $2437 / acre for medium density residential zoning.
ANALYSIS

After an initial study*, looking at impact fees of various residences and restaurants in our community, several things have become apparent. First, based on our limited sample size there is no correlation between size of houses and their water usage. For example, a two bedroom unit used more than a single family residence in our study. Another finding was that restaurants use approximately double the water when compared to our sample of single family residences.  

Furthermore, it will be helpful to have a method of figuring impact fees that is less subjective than the current method of counting restaurant seats. Since seating can change and therefore impact fees can change, using gross floor area to derive this number is more objective and much easier to enforce by staff and anticipate by the restaurant owner because it is a one time fee. 

*Appendix #1 - Attached is a spreadsheet with the information from the study. The spreadsheet utilizes three methods to determine an equitable conversion from impact fees based on seating to square footage.

Equitable Charging of Impact Fees

Another aspect of impact fees at Carolina Beach is how they are administered to new projects.  For instance, the Hilton was given credit for all the uses that were existing on the hotel’s proposed site.  If this is the standard, then each new business should be treated equitably in that the highest use on record for that property should apply to a credit against impact fees owed.  For example, Tangerines was a beach store, gas station and restaurant.  The restaurant was the use having the highest impact so Tangerines should receive credit for the prior use of the property as a restaurant. 

FUTURE ANALYSIS
Last year the Town lowered impact fees for restaurants from $500 to $250/seat.  It is evident from looking at the analysis done that this was an effort to make our fees more equitable to surrounding communities (see appendix #2).  The purpose of the current study is to find a new method for calculating impact fee for restaurants at an equitable rate to the existing restaurant impact fees.  

A new study should be conducted if impact fees are going to be raised or lowered.  This study would need to look at all of our impact fees to determine what level of impact (production, distribution and expansion needs) each use has on the Town’s water and sewer.  A baseline should be configured from calculating how much it costs to process water and sewer.   Once this is determined, fees could be allocated to the different uses based on their level of impact.  For instance, if the gallon per day (gpd) cost for water and sewer is known and the Town has a design flow of 120 gallons per bedroom, then a three bedroom house would be charged a impact fee of (gpd cost) * (3 bdrm *120) = impact fee.  

FINDINGS

Three distinct methods were utilized to determine a conversion rate from seats to square footage.  Each method is described below.

PARKING CONVERSION

The first method utilizes a conversion based on our recently changed parking standards for restaurants.  The ordinance did require 1 parking space per 3 seats.  The new requirement is one parking space per 110 square feet of gross floor area (GFA).  The current impact fees are based on $250 per indoor seat and $30 per outdoor seat.  Three seats were determined in a prior study to be equal to 110 square feet of GFA so impact fees could easily be converted by multiplying the cost ($250) X 3 seats to give you cost/110 square feet.  This equates to $750 per indoor seat and $90 per outdoor seat.  

CONVERSION BASED ON CURRENT FEES AND GFA OF CAROLINA BEACH RESTAURANTS
The second method looks at 11 restaurants in Carolina Beach.  An impact fee has been determined for each restaurant based on what the restaurant should have paid according to the current charges of $250 per indoor seat and $30 per outdoor seat.  By dividing this number by the GFA of the restaurant X 110 square feet gives you how much each restaurant would have paid per 110 square feet.  The result of the 11 restaurants surveys was $595 per 110 square feet.
CONSUMPTION BASED ON A 3 BEDROOM HOUSE

The average household size according to 2000 census number is 2.03.  Assuming this number has risen, the three bedroom single family home is utilized as the average household size.  The consumption rate is 120 gallons per bedroom or 360 gallons per 3 bedroom house.  A three bedroom household is a common occurrence at Carolina Beach and appears to match closest to the average daily consumption of residential homes according to staff’s research (see appendix 3).  

The final method utilized references the Town Manager’s memo to Town Council titled “Review of Impact Fees for Restaurants” (see appendix 4).  This method converts charges for a residential unit into an equitable charge for a restaurant.  

(1) In order to do this the fees for each restaurant in the study are divided by the fees for a 3 bedroom single family home which equals $4500.  This gives the increased percentage paid by restaurants.  

(2) The percent paid above a 3 bedroom home by each restaurant is divided by the square footage of each restaurant.  This gives the percent paid above each restaurant per square foot.

(3) Multiplying this number by 110 square feet gives a percent paid per 110 square feet of restaurant area.  

(4) This number multiplied by the square footage/110 square feet times the $4500 fee gives you the cost per 110 square feet of restaurant area which equals $540.

STAFF RECOMMENDATIONS

Based on the analysis and findings staff recommends the following:

1. All uses in town should be given credit for prior water and sewer impact fees paid for that site.  Where properties have had several use changes on record, credit shall be based on the previous use having the largest impact.

2. Water and sewer impact fees for restaurants should be based on square footage.  The cost should be an average of the three methods utilized by staff or ($540 + $596 + $750) / 3 = $629 per 110 square feet of gross floor area.

3.  Outdoor GFA should have a seasonal rate due to its limited use in the off season.  $629/12 months = 52 X (4 months of seasonal use) = $208 per GFA.

TRC heard this item at its October 20, 2008 regularly scheduled meeting with the following comments:

Planning: Requests that Operations look into the actual cost of providing a treated gallon (or 100 gallons) of water. The Town may want to consider basing the standard for all impact fees relative to single family homes. 
Commission Comments/Discussion:

Commissioner Reynolds inquires into the efforts by the Town to be equitable in their fees and that some establishments have paid more than others.  He would like to see the Town try to be more equitable in its application of fees.  Commissioner McQuillen states that she thinks we are moving in the right direction with this proposal.  
Motion:


Commissioner Reynolds moves to support the recommendation of staff with the exception of making the change to $90 per 110 square feet.  Commissioner Efird seconds.  Motion passes unanimously (6 to 0).
ITEM #12
Non-Agenda Items






10:20pm

None.
ITEM #13
Adjournment







10:21pm

Commissioner Efird makes the motion to adjourn.  Commissioner Underwood seconds.  All ayes.
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