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PLANNING & ZONING COMMISSION MINUTES

April 9, 2009
7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:00pm


Chairman McQuillen calls the meeting to order.

Commissioners Present:


Commissioners Absent:

Betsy McQuillen



Sarah Efird


Jim Rees




Jim Miller







Greg Reynolds






Shawn Underwood
Leah Garcia

Staff Present:  Gary Ferguson, Planning Director; Ed Parvin, Senior Planner;  Jeremy Hardison, Zoning Administrator; Pam Clemmons, Acting Secretary

ITEM #2
Approval of the Minutes  





7:01pm
March 12, 2009 - Commissioner Reynolds moves to approve the minutes.  Commissioner Rees seconds.  Motion passes unanimously (6 to 0).
ITEM #3
Staff Report on Recent Council Meeting(s)


7:02pm

Mr. Ferguson provides a brief presentation on Town Council’s motions and votes at the most recent Town Council Meeting.
ITEM #4
Public Discussion






7:03pm

None.
Motion:  Commissioner McQuillen moves to recuse Commissioner Reynolds from Items 5 and 6.  Commissioner Garcia seconds.  Motion passes unanimously (5 to 0). 

ITEM #5
Conditional Use Permit





7:04pm

Applicant proposes to renovate the existing facility at 6B and 6C Lake Park Blvd N. (PIN: 313011-55-1294.000) to add a rooftop deck on the Dive Restaurant.

Applicant:  Diver Down Inc.
Gary Ferguson Presents His Memo
David Cole of Diver Down Inc has proposed the addition of a 750 square foot rooftop deck on the existing Dive Restaurant. The existing restaurant is located in units 6B and 6C N Lake Park Blvd, and is zoned in the Central Business District (CBD). As it exists, the restaurant has 2,315 square feet of gross floor area (GFA), adding the 750 square foot deck would increase the GFA to 3,065 square feet. The parcel is currently located in the AE 13 flood zone. The applicant was approved for the waiver of 33 parking spaces for the 99 restaurant seats under the original CUP application, which sufficiently covers the existing use and the additional 750 square foot deck as proposed. Calculating the parking requirement under the new rule of 1 parking space per 110 feet of GFA, the Dive with the new deck totaling 3,065 square feet in GFA would require 28 parking spaces. The Dive was not required to pay impact fees because of the previous use (Gyros II). For more information regarding existing building and conditional use permit, please see the attached CUP grant order attached as Appendix A. 

According to the applicant, the deck may potentially operate until 2:00 am, but is intended to operate primarily between lunch and dinner hours. The deck is intended to help mitigate some of the problems that have been experienced by patrons being on the sidewalk. The applicant proposes 4-foot high railings around the deck to increase safety and prevent trash from falling over the sides. The applicant indicated that there would be no music or live entertainment on the deck. The occupancy of the deck will be limited to 50 people.

The Dive has been a thorn in the side of the Police Department since its establishment last year. There have been 9 calls for fights or disputes, 4 incidents of noise, and 4 miscellaneous calls; all this within a year of operation. The applicant contends that the deck and different music groups will alleviate these concerns to some degree. For the incident reports as provided from the Police Department please see Appendix B for this attachment. The Zoning Ordinance requires that any eating and drinking establishment receive a CUP if they receive three or more noise or nuisance violations.
The applicant was originally approved as a restaurant under an older ordinance, which required restaurants to acquire a CUP prior to approval. Since the Dive was established, there has been an ordinance change that now allows for eating and drinking establishments to be permitted by right in the CBD. In order to remove the original CUP and allow for the Dive to be permitted by right, the applicant must go back through the CUP approval process. Please see the original memo to Town Council regarding this requirement to go back through the CUP process, attached as Appendix C.

In order to acquire a CUP for the deck operation the applicant’s proposal must meet the seven (7) specific standards and four (4) general conditions as expressed in Section 14.8 of the Zoning Ordinance. The proposal must meet all of these standards and conditions in order to receive a CUP.
As a final note, prior to being permitted by right, the applicant must meet the criteria of an eating and drinking establishment as prescribed in Article 12.2 of the zoning ordinance. Planning and Zoning should review these criteria, and make sure the applicant has completely addressed each prior to being permitted by right. For a reference to the existing zoning ordinance language regarding eating and drinking establishments see Article 12.2, attached as Appendix D. Some of these provisions are more applicable than others. The applicant must meet all of the eight criteria in this article, but there are several that are of particular importance, given the nature of the use and its history. 

· Standard 1 requires the establishment to have a person in charge at all times, which will be especially important if the upper deck is approved in order to monitor patrons and limit occupancy.

· Standard 2 requires the establishment to be sufficiently staffed to control unruly patrons.

· Standard 4 requires the establishment to abide by the noise ordinance – Chapter 10 Sec. 10.10 of the Town Code of Ordinances.

· Standard 7 part (c) subsection 3 requires the applicant address restrictions on the time of outdoor seating. Subsection 4 requires the establishment to address its history of compliance with noise and nuisance laws.

The applicant must sign a statement of agreement to abide by each of the eight criteria in Article 12.2 for Eating and Drinking Establishments. The establishment shall be subject to site inspection for compliance with each of the required criteria. If the applicant is not in compliance with all of these criteria, the Town may place fines on the operation in the form of civil penalties. For the full list of comments regarding this project proposal, please see the TRC notes attached as Appendix E.

Analysis:

The first concern is over the applicant’s compliance with the standards of eating and drinking establishments. The applicant must make accommodations to meet these eight requirements, as outlined in Article 12.2 of the zoning ordinance, in order to be permitted by right.  Furthermore, the applicant should currently meet all the requirements as set forth in the CUP grant order.

The next and most pressing concern is the reported problems with the existing restaurant. The Police Department has expressed that noise, fighting, and the continual nuisance of people on the sidewalks have been a reported concern on multiple occasions. Blocking or obstructing sidewalks and streets is concern; under Section 15-36 of the Town Code, any person blocking the streets or sidewalks shall disperse once ordered by the Police. 

The applicant expects that the upper deck will help alleviate some of the sidewalk spillover, which is largely due to smokers going outside since they cannot smoke inside; however, the problem exists primarily during the late night and early morning hours. One wonders that if the deck is only operational until midnight or earlier, has the problem really been addressed; by closing the deck at midnight or earlier, the smokers will be back on the sidewalks just at later hours. Furthermore, allowing patrons on a rooftop deck may not improve the situation but make it worse. In other words, there may still be patrons who smoke on the sidewalk, rather than the rooftop deck – or there may be patrons outside on the roof and the sidewalk, increasing the problem.

The operation of the deck may potentially create nuisances of noise, broken bottles and cigarette butts, litter, and general disorderly conduct. Although the applicant has made some provisions to mitigate these issues, the problems may be too great for the mitigation efforts to have any real effect. Noise violations are also a legitimate concern, which will be another issue for the Police Department to monitor. For noise violations, the Town can use civil or criminal penalties to discourage such behavior.

The Zoning Ordinance, more specifically Section 14.8 part d subsection 4, requires that the use meet general conditions prior to the Town Council granting a CUP. It is the opinion of staff that the applicant’s proposal does not meet general condition four (4), which reads as follows:

…[T]he location and character of the use if developed according to the plan as submitted and approved will be in harmony with the area in which it is to be located and in general conformity with the Town Land Use Plan and policies.

Option 1: Allow the rooftop deck. If the deck is approved, this may alleviate some of the concerns with unruly patrons congregating outside the restaurant in the streets and sidewalks. This option would also keep the existing sidewalk café.

Option 2: Allow with stipulations on the deck operation. The operation of the deck would be contingent on it being designated as a smoking area and removing the sidewalk café area. The applicant has little control over whether or not people go outside to smoke, but providing a smoking area on-site that is not on the sidewalk may help alleviate concerns. 

Option 3: Denial. If it is found that the noise impact in the area will not be mitigated by the deck or exacerbated by the deck, denial may be a viable option. Under this option, the deck and sidewalk café would be disallowed.
Staff Recommendations:
Planning Staff is recommending Option 3, denial, for the following reasons:

1. The deck proposal does not meet general condition four (4) in Section 14.8 of the Zoning ordinance, because the proposed project is not “in harmony” with the surrounding area.

2. The previous history of noise complaints, fighting, and general nuisances in the area create an ongoing problem for the Police Department. The deck will not alleviate these concerns.

a. According to Police incident reports, CBPD has been called to this establishment for 9 fights or disputes, 4 incidents of noise, and 4 miscellaneous calls.

3. The Dive should continue to operate under a CUP and not be permitted by right because the use has received more than three noise or nuisance violations. According to section 12.2 of the Zoning Ordinance under the standards for eating and drinking establishments, any use with three or more violations to must obtain a CUP.

Planning has reservations about allowing a rooftop deck at this location, primarily due to the prior history of the location. The operation, as it exists, receives complaints of noise and fighting. It is the opinion of staff that this deck will not alleviate these concerns, but further increase the problem. Furthermore, keeping the Dive under the CUP designation will allow more regulation of the business. Since the Dive has exhibited little ability to control problems of noise, fighting, and obstructing the sidewalks, Planning Staff recommends denial of this proposal.

Board Questions/Comments:
Commissioner Garcia inquires about the concerns of staff and whether it is the harmony or the noise complaints.  Mr. Ferguson responds that this establishment has seen an increase in complaints and the previous establishments at this location did not give rise to the complaints which are now being received.  Mr. Ferguson also stated that this establishment is not consistent with the Land Use Plan.  Commissioner Garcia asks for clarification on whether it is a violation or a phone call and points out that other establishments appear to have the same type of complaints.  Mr. Ferguson explains the difference between a violation and a citation.  Chief Younginer explains to the Commission the complaints they have received and how these issues have been handled in the past.  Chief Younginer expounds on the process by which this establishment and others have been dealt with in the past and that he has spoken to the owner about the complaints.  Commissioner McQuillen asks the Chief if he feels like the owner has been given adequate notice now that if he receives further complaints that he will start writing citations.  Chief Younginer responds that he believes the owner has been given adequate notice.  Commissioner Underwood asks if a rooftop area would alleviate some of the congestion on the sidewalk.  Chief Younginer believes that it may help; however, it would be important to keep in mind that noise carries more when it is in an elevated area and there are two overnight accommodation facilities nearby.  Commissioner McQuillen asks Chief Younginer how many times he has appeared before the Commission and he states this is only his second time.  He felt it was important to be able to answer the Commissioners questions regarding the reports he had provided.  Chief Younginer stated that the other establishments in the area where there had been problems had been addressed and he could call those owners and tell them there were problems.  It had been a little more difficult with this establishment and getting a handle on their problems.  
Applicant:  David Cole, Owner, Diver Down, Carolina Beach – Greg Reynolds stated he was present to answer any architectural questions that may be asked; however, he believed that most of the concerns that had been presented would best be answered by Mr. Cole.   Mr. Cole speaks to the complaints and his efforts to address those complaints.  He wanted to expand to give people an opportunity to do different activities.  He has never planned to have a band on the rooftop deck.  He explains to the Commission that he was only aware of a few of the complaints which were included in the police reports.  He has made arrangements to address the noise complaints.  Commissioner Underwood states that he loves the concept but understands the concerns over the noise.  Commissioner Garcia asks the Applicant what time he plans to close the rooftop portion.  The Applicant states he would close it at midnight.  Commissioner Garcia asks what security measures are in place due to the fights.  Mr. Cole responds that he now has people working at the door but did not during the winter for financial reasons.  Commissioner McQuillen asks the Applicant if he believes he has a management problem right now with allowing people outside to drink.  The Applicant responds no, he does not believe he does.  Commissioner Rees inquires of Mr. Reynolds regarding the logistics of placing the rooftop deck.  Mr. Reynolds explains the challenges with placing a deck around the AC units, etc.
Public Comment:  
Rita Rogers, Wanda Inn, 4 N. Lake Park Boulevard – Wanda Inn has been in existence since 1938 and she has lived here since 1987.  Her guests have never complained about the noise until the bars opened next door.  She states that when Mr. Cole opened his establishment last year he told her it would close at 10:00 pm on weeknights and 12:00 am on weekends and that it would be a restaurant that had a bar.  It has now become a bar that has a restaurant.  She has called to complain about the noise when she can hear it inside and it is a real problem when the doors are open.  She is very concerned about a rooftop deck and the potential noise.  

Sean Cook, Shuckin Shack, 6 N. Lake Park Boulevard – Mr. Cook states that he is neither for or against the Applicant’s request but would like to address the issue of the sidewalk tables and the impact it has on his restaurant since it is only a 36 seat establishment and doing away with the outside tables would be a significant loss of revenue for him.  Mr. Cook addresses the measures he has taken to ensure patrons are not drinking outside after 10:00 pm.  He has posted signs to notify his patrons of the no drinking policy after 10:00 pm.  
Herb Greenberg, Wanda Inn, 4006 Bishop Court East, Wilmington – Mr. Greenberg speaks to his experience in the restaurant business and how most of the problems complained about could be resolved with proper management.  Mr. Greenberg inquires about whether the owner of the property has given permission for the rooftop deck and whether the structure is capable of supporting this addition.  He believes the Applicant should respect his neighbors and be a good neighbor.  
Board Comments:  
Commissioner Underwood addresses that it is not the Commission’s role to regulate building code.  Commissioner McQuillen clarifies the role of the Planning & Zoning Commission and that the Commission is quasi judicial and only sends recommendations to the Town Council and the Council is the deciding body.  Commissioner Underwood clarifies that the State regulates whether an establishment is a bar or a restaurant not the Town.  Mr. Ferguson states that ALE has sent the Town reports on establishments.  The most recent numbers are through the end of ’08 and the Dive’s food sales for October – December 2008 fell to 27% food sales.  The State’s ratio for food to alcohol sales is 30% food sales to 70% alcohol sales.  Commissioner Underwood would like to see the issue on the street addressed and he hates to impose hours on an establishment but if it would help maybe that should be done here.  Commissioner McQuillen states she wants to see businesses succeed in the area and work with them in accordance with the ordinances.  Commissioner McQuillen believes that the sidewalk café is not being used as a sidewalk café, the management is not controlling the outside area, and it needs to be cleaned up.  Commissioner Garcia had a problem at first but this seems to be an issue at many establishments.  She would not be opposed to imposing some time conditions on the establishment to help alleviate some of the noise problems.  Commissioner Miller has concerns that this restaurant becomes a bar in the late hours and if this rooftop deck is allowed, the noise will continue to be a problem.  Commissioner Underwood believes the island lacks outdoor seating and this is something that is sorely needed.  The rooftop area may alleviate some of the problems on the sidewalk.  Commissioner Rees inquires into what constitutes a violation or citation.  Mr. Ferguson states that the police would have to issue a ticket.  Mr. Ferguson states that when he has driven by late at night there appears to be a lot of congestion and rowdiness and is this the vision we want for the Town?  It seems that some of the problems that were experienced on the Boardwalk are now shifting to the main street and that would be contrary to what is outlined in the Master Development Plan and the Land Use Plan.  Mr. Ferguson states that alcohol is only permitted outside if the patrons are seated and eating.  Commissioner Underwood states that regulations are in place and they should be implemented and not whether we like a particular establishment or not.  Commissioner Garcia states that Mr. Cole should be on notice tonight about the complaints and addressing them.  Commissioner Miller states that it is in this Commission’s purview of considering whether a request is within the community’s vision and that the Commission’s role is to plan the community and implement the vision.  Commissioner Miller asks Chief Younginer if anyone has ever been issued a citation in the last six months.  Chief Younginer responds no.  Chief Younginer states that he has had meetings with owners when there is a problem and usually that clears up the problem.  They did ticket someone at this establishment recently for an alcohol violation.  Chief Younginer believes if a patron walks off the premises with a drink then the patron should be cited; however, if the patrons are in front of the establishment drinking then the establishment should receive the citation.  
Applicant Response:  The Applicant states that he has three businesses on the island and that he will do the best he can.  If there is problem just let him know and he will take care of it.  Commissioner Garcia asks the Applicant what he is doing to address the noise complaints from the Wanda Inn.  The Applicant responds that they have changed the set up of the bands and the volume has been turned down.  He can’t really control the people on their cell phones.  He has only been open for 9 months and he will try and get better.  Commissioner Rees asks if he has a problem closing down the sidewalk area if he is allowed to have the rooftop area.  The Applicant responds that he has no problem with that.  He has hired door guys to work and help with any problems.  They have been working for the last four weeks.  The door guys work until around 2:00 am.  
Public Comment:

Jay Jones, 707 Ocean Boulevard – He does not really have a dog in this fight but it appears that if the Applicant receives his request this may eliminate some of the problems on the sidewalk.  
Sam Derachi – Assisted Mr. Cole with acquiring his ABC permit and would like to point out that he has not received any violations.  
Board Comments:  

Commissioner Rees states that the rooftop area is in harmony and people would like to see this type of thing.  He questions whether it can be controlled, seeing that it has been difficult in the past. 
Motion:   Commissioner Underwood moves to recommend Option 2 with the stipulation that it close at midnight and enforcement action be documented so that if it becomes a problem there is an opportunity to address it vis a vis the CUP.  Commissioner Garcia seconds.  Motion passes (3 to 2) (Ayes - Underwood, Rees, Garcia; Nays - McQuillen, Miller).
ITEM #6
Conditional Use Permit





8:47pm

Applicant is proposing to bring a family-oriented carnival consisting of a series of large mechanical rides, Kid’s rides, fun houses and food stands to be temporarily located adjacent to the Marriott Hotel and Gazebo.



Applicant:  Robby Megerle of Megerle’s Magic

Ed Parvin Presents His Memo
The applicant, Robert Megerle, is requesting a conditional use permit (CUP) to open a carnival on five parcels located on the southern end of the boardwalk in the CBD (see attachment 1).  The same properties in this proposal were reviewed by the Town of Carolina Beach last year for the approval of a Fairfield Inn.  If you will recall a similar request was heard at the June 12, 2007 Town Council meeting.  It was an application to conduct a carnival on the same lots as the proposed Hilton.  A question was risen about two CUPs being active at the same time.  During that Town Council meeting, neither the Town Manager nor Town Attorney had issues with approving both CUPs.   

There are no setback requirements in the CBD.  Amusements, arcades, rides, and games are allowed by conditional use permit in the CBD.  

Specific standards. Applicant must make provisions for:

(1) Ingress and egress to property and proposed structures thereon with particular reference to automotive and pedestrian safety and convenience, traffic flow and control, and access in case of fire or catastrophe;

The carnival will be designed to accommodate pedestrians in the Boardwalk/CBD area.  Pedestrian access will be off of the boardwalk and gazebo areas.  In order to prevent pedestrian ingress and egress to the property in the vicinity of vehicular traffic, parcel one (1) will be walled off by the back of the amusement rides.
(2) Off-street parking and loading areas where required, with particular attention to the items in (1) above and the economic, noise, glare, or odor effects of the conditional use on adjoining properties and properties generally in the district;

There will be approximately 18 grass parking spaces delineated with wheel stops on parcel 5.  This parking will be reserved for carnival employees.  Each ride and food stand 
requires a minimum of one employee.  Thus, a minimum of 18 employees will be on-site at one time.  During busy times additional employees (up to a total of 30) may be required to help with crowd control.    

The remainder of the parking has been requested to be waived.  The parking requirement 
for outdoor commercial recreation is: parking is required to be adequate to handle the anticipated normal capacity for patron use, as determined by the building inspector, plus 1 space for each employee.  Mr. Megerle’s narrative estimates parking to be 72 parking spaces based on a design capacity of 216 (1 parking space per 3 patrons).  This number was an estimate based on number of persons accommodated by each ride and average line lengths at various rides and concessions. TRC has reviewed this parking requirement as adequate. Seventy-two (72) public parking places are available within 500 feet (see attachment 2).
The applicant is requesting a parking waiver from Town Council per Section 7.1.(c).  The zoning ordinance states, “Where properties are located within the CBD, parking requirements may be waived if public parking spaces adequate to meet the requirement are located within 500 feet of the use.” Parking for the 72 required spaces may be waived after the applicant signs a parking waiver stating the Town is not liable for any deficiency of public parking spaces.

(3) Refuse and service area, with particular reference to the items in (1) and (2) above;

The refuse collection site located on Canal and Raleigh will be utilized to handle solid waste.  In addition a dumpster is being provided on the western side of parcel 2.  Also, trash receptacles will be provided throughout the site.  The site and surrounding areas will be patrolled for trash throughout the day and at closing by employees. 

(4) Utilities, with reference to locations, availability, and compatibility;


Location and adequacy of water, sewer and grease traps is being reviewed by Mr. 
Megerle and the Operations Department. 
There will be four (4) port-o-lets available on the southwest side of parcel 2.  Four port-o-lets will accommodate a capacity of 230 which should be adequate for the site.  In addition the Town does utilize 100 Cape Fear Blvd. (east of parcel 5) to stage port-o-lets during boardwalk events.  The Town does not have enough port-o-lets to leave them at 100 Cape Fear Blvd throughout the summer.  If another event is occurring in Town some or all of the port-o-lets may need to be removed from this site.
(5) Screening and buffering with reference to type, dimensions, and character;

This use requires a Type E buffer yard which consists of a five (5) foot sidewalk and one understory tree every 50 feet.  Due to the character of the area along Canal Drive, temporary nature of this use and the potential for rides to move on the lot, TRC recommends the buffer yard be waived.  
Landscaping 
requirements may be waived at the discretion of the Planning and Zoning Commission and/or Town Council.
(6) Signs, if any, and proposed exterior lighting with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district;


Carnival rides and food concessions have attached signage pertaining to the ride or 
food(s) sold.  If any additional freestanding or temporary signs are proposed a 
permit shall be obtained prior to its placement. 
(7) Required yards and other open space and preservation of existing trees and other attractive natural features of the land;

There is no vegetation on the properties.  Minor grading may need to occur to level out the parcels.  Any grading will require a grading permit from the Operations Department.
General conditions. 

(1)
That the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved by the issuance of the C.U.P.;

Certification will have to be provided that the carnival meets all requirements of the North Carolina Department of Labor.  They are responsible for inspecting the rides to ensure proper installation and safe operation.  The site must also be approved for a general CAMA permit.

(2)
That the use meets all required conditions and specifications;


Town staff has reviewed the proposal to ensure it meets all code requirements.  

(3) That the use will not substantially injure the value of adjoining or abutting property, or that the use is a public necessity; and 

The carnival provides family entertainment for the Carolina Beach Boardwalk that has the potential to be a positive draw on local tourism which will be a benefit to adjacent property owners.  Despite this there are several concerns listed below.  Conditions have been placed in the grant order in order to mitigate these areas (see attachment 3).

1.
Noise from rides and other carnival activities could negatively impact patrons of adjacent uses.    

2.
Trash from food concessions could blow or be carried outside the carnival area onto adjacent properties and the boardwalk.  

3.
Height and lighting on rides may impact adjacent uses and the beachfront areas.

4. 
Many carnivals provide on-site housing for members of the crew.  These facilities would be out of character with the CBD area.
(4) That the location and character of the use if developed according to the plan as submitted 

and approved will be in harmony with the area in which it is to be located and in general conformity with the Town Land Use Plan and Policies

Parcels 1, 2, and 5 are located in the Commercial 2 Land Classification Area.  Parcel 3 and 4 are located in the Boardwalk area.  Future characteristics of both areas as described in the 2007 Land Use Plan will predominantly accommodate tourist and family-oriented retail and services, with other considerably less vehicle-dependent commercial businesses such as offices, commercial lodgings, restaurants, and entertainment.  

The Technical Review Committee reviewed this proposal at its March 23, 2009 scheduled meeting.   The TRC recommended the project to be submitted to the Planning and Zoning Commission with the following comments:

Manager: 

· All rides should be within property lines; hang ten is drawn going over property line;

· Address access control; primarily night, after hour access and how area will be secured;

· Address ingress and egress to parking spaces on lot five;

· Specifically address height of rides;

· Consider placing toilets on Fairfield property that extends onto Woody Hewett;

· Address staging, queuing on public property and insurance policies’

· Address concerns about competition with area restaurants;

· Provide a dumpster on-site

· Address trash impacts on adjacent properties and clean up measures;

Operations:

· Must provide port-o-lets and provide maintenance and pumpout;
· Address water and sewer hook ups, locations of water/sewer taps, and grease traps;
Police:

· Address noise
Fire:

· Address fuel for generators;
· Patrons have to be moved when fireworks are taking place;
· Define “funhouse” designation – elaborate on function of facility;
Planning: 

· Address potential to move rides; any movement may need to be approved administratively;

· Parking spaces must be delineated; spaces must have wheel stops to help mark spaces;

· Address separation measures between rides and adjacent properties;

· Need statement from owner for removal 72 hours prior to a flood event;

· CAMA Permit;

· Address crowd control measures – security during and after operation hours

Building: No Comments
STAFF RECOMMENDATION
The carnival will add an activity that is (1) family-oriented and (2) promotes tourism or our resort market niche that is referenced in the 2007 Land Use Plan.  Staff recommends approval of this request subject to the stipulations of the grant order as listed in attachment 3. 

Board Questions/Comments:
Commissioner Garcia inquires regarding the insurance coverage requirements and whether the Town can request to be provided with a certificate of coverage.  Mr. Parvin responds that is one of the items the State regulates when they issue permits but the Town could also require being provided a certificate of coverage.  
Applicant:  Greg Reynolds, 711 Canal – Mr. Reynolds is representing the Applicant because he was unable to attend the meeting this evening.  Mr. Megerle has over 35 years of experience and he carries insurance which covers $1 million per occurrence.  He is bringing about $3 million in equipment.  Mr. Reynolds states that the generators are only being brought in as back ups.  The Applicant will be contracting for over 17,000 amps from Progress Energy so the operation will be hard wired not run on generators.  Mr. Reynolds also states that the Applicant is willing to provide whatever fencing the Town requires.  He states that the break down time for the operation is 24 to 48 hours so he can easily be out in time for a Hurricane.  His business is highly regulated.  This will be a great economic opportunity for the Town.  They are working well right now with the Health Department to deal with the concessions.  
Questions to Applicant:
Commissioner McQuillen inquires about who will provide the port-o-lets.  Mr. Reynolds states the Applicant is planning on providing the port-o-lets.  Mr. Parvin says the Town does have some to provide but during public events they will have to be moved.  Mr. Reynolds states that the restrooms will be placed near the dumpsters.  Commissioner McQuillen states that she is glad it has been clarified that the operation will not be run off of generators.  Commissioner Rees asks if the restrooms will be accessed from the inside or the road.  Mr. Reynolds states they have not yet finalized exactly where to place them.  Mr. Ferguson asks Mr. Reynolds about the arrangements to clean up after hours.  Mr. Reynolds states they will do whatever the Town wishes.  Mr. Ferguson asks about a security guard and Mr. Reynolds responds that the Applicant has never had to hire a security guard because everything locks down tight due to the fact that they travel down the highway at 70 mph but if he needs one, he will hire one.  The estimated number of employees will be between 18 and 30.  The Applicant is taking care of their accommodations off site.  Commissioner Garcia asks if the Applicant is okay with the stipulations.  Mr. Reynolds states that he is okay; however he was a little concerned about coming in a year for re-approval but does not believe there will be any problems.  Mr. Reynolds has a couple of letters of recommendations from municipalities that highly recommend the Applicant.
Public Comment:  

Sue Bullock – She represents the owners of the Putt Putt property.  They do not oppose or support the Applicant.  Their concerns are over falling debris from the rides because of the height and that the Applicant has sufficient liability insurance coverage to cover any incidents.  They are concerned with the fencing requirements from the Town encumbering ingress/egress to their property.  The owners would be opposed to the permit if it were permanent.  
Donald Motzinger, 107 Carolina Beach Avenue South – He supports the idea and hopes it comes to fruition. 
Motion:  Commissioner Garcia moves to recommend the CUP as staff recommended with the stipulations set forth in attachment 3 and a certificate of coverage be issued to the Town.  Commissioner Underwood seconds.  Motion passes unanimously (5 to 0).

ITEM #7
Text Amendment






9:20pm

Amend Article 8; Landscaping and Development Specification Standards of the zoning ordinance to request property owners to maintain ground cover material on private property.

                        Applicant: Town of Carolina Beach

Gary Ferguson Presents His Memo
Councilman Jerry Johnson has requested Staff to examine our development regulations concerning the placement and maintenance of landscaping elements such as bark chips, mulch and similar materials often used at the base of plantings for the purposes of retaining water and for weed control.  The concern is, during rain events this material, if not properly applied and contained, may often wash off private property and end up in the public streets which can easily clog storm sewers and their conveyance systems.  Ultimately this landscape material may end up in Myrtle Grove Sound if not properly managed. This issue is most pronounced on Canal Drive but other areas of the Town also experience this problem. 

Currently, in our Stormwater Ordinance, Section 16-230 entitled “Debris, vegetation waste” of the Town Code of Ordinances addresses portions of this concern (please see attachment #1).  The language here focuses on grass clippings placed or blown into Town streets and clearly requires the property owner to take corrective action.  This ordinance however, does not specifically address other types of landscaping elements such as wood mulch, straw, pine or other ground cover that are being used extensively throughout the Town.   However, and according to Operations, when this material is found within the street they contact the adjacent owner and ask that it be removed.  If no action is taken by the property owner, the Town under Section 16-213 is authorized to issue a notice of violation in the form of a civil penalty in the amount of $100 for the initial violation and a penalty of $200 for each subsequent violation or imprisonment for not more than 30 days or both.

If the Planning and Zoning Commission believes this ordinance needs to be replicated in our zoning ordinance then please see attachment #2 which is an amendment to Article 8, “Landscaping and Development Specification Standards” that will do the following:

1. Provide a definition of “Ground Cover Material” in Article 8 to make clear what type of materials we are talking about that need to be controlled on private property; and

2. Amendments to Article 8.10 by adding item #3 which addresses the responsibility of the property owner to manage this material so that it will be contained on private property.

Board Comments:  Commissioner McQuillen states that this issue already seems to be covered by ordinance and the real issue seems to be enforcement.  

Motion:  Commissioner Underwood moves that no action is taken on this item.  Commissioner Garcia seconds.  Motion passes unanimously (6 to 0).

ITEM #8
Text Amendment






9:28pm



Amend Article 10; Fence Regulation of the Zoning Ordinance.



Applicant:  Town of Carolina Beach

Jeremy Hardison Presents His Memo
At the February 12th Planning & Zoning meeting there was discussion concerning fences within the town. Staff then revised the current ordinance to address these issues at the March 12th Planning & Zoning meeting.   

The following table was used to revise the existing ordinance. 

	Issue
	Questions?
	P&Z Answers 

	Height of fence in Commercial 
districts
	Should it be different then residential
districts?          
	Yes

	
	How high should fences be allowed in
commercial districts?                                                                                                                                               
	6 feet by right anything higher 
subject to a CUP

	
	Should the front yard be limited in
height?  
	Yes 4 feet

	Height of fences in Residential
districts
	Should it be different then commercial
districts?          
	Yes      

	
	How high should fences be allowed 
in residential districts?                                                                                                                               
	6 feet maximum height.

	
	Should the front yard be limited in height?
	4 feet maximum height.

	Exemption height for certain
uses
	Should certain type of uses be exempt?
	Only commercial uses exceeding
the height  requirement should be 
subject to a CUP

	CUP required
	Should a CUP be available for residential
and commercial uses? 
	Only commercial uses

	
	Should we get away form fences having 
CUP's?
	For residential uses

	ISSUE
	Questions?
	P&Z Answers

	Building/zoning permit 
requirements
	Should a building permit or a zoning permit
be required?
	Zoning permits should be required 
for all fences not a building permit 
unless required under the building code.

	How to measure height
of fences
	Should the ordinance address specifically
how to measure height?
	Yes, should not be able to bring in fill 
dirt to manipulate the fence height.

	
	How should fences located on top of
retaining walls be measured?
	

	Setbacks
	Should there be a defined setback for 
fences off property lines?
	Should not have setbacks   

	Exterior vs. Interior finishes
	Should we regulate on which side of the
fence faces?
	Exterior finish should face outward.


2007 Land use Plan Consistency statement  

The 2007 Land Use Plan does not specifically address fences but does support the town avoiding obstruction from the view of public trust waters from Town land and/or public roadways.

TRC Comments from January 19, 2009 Meeting 

The building and fire department had the following comments 

36'' of clearance around fire hydrants. 

A building permit is required by building code if it is a commercial fence and is over 6 feet in height.
Board Questions/Comments:
Commissioner Underwood asks if 50% of a non-conforming fence is destroyed then the whole fence would have to be replaced.  Mr. Hardison responds that yes that would be the case. Commissioner Rees asks that if 49% were destroyed you could rebuild that portion to non-conforming.  Mr. Hardison states that is correct.  Mr. Ferguson points out that buildings are a little different due to structural issues but fences are different.  

Motion:  Commissioner Rees moves to recommend approval of Article 10, Fence Regulations and the changes to Sec. 10.9 stating “[i]f more than 50% of a non-conforming fence is destroyed or removed for any reason, then the whole fence,” and it is consistent with the Land Use Plan.  Commissioner Underwood seconds.  Motion passes unanimously (6 to 0).
ITEM #9
Discussion of Amendments





9:40pm



Section 8-47 of the Town Code of Ordinances concerning vending operations.



Applicant: Town of Carolina Beach
Ed Parvin Presents His Memo
Planning Staff has been working with several groups including the Planning and Zoning Commission on creating a new vending ordinance.  Representatives from each group will be meeting on April 2, 2009 at 10am in the Council Room.  This is the same day your agenda packet is delivered so updates will not be available until our actual meeting day of April 09, 2009.  The goal of the April 2nd meeting is to review each group’s thoughts on vending, and begin discussions on development of an ordinance that encompasses the community’s views on managing vendors within Carolina Beach.  Helping to lead this discussion will be the Business and Economic Development Committee (BEDC) who has been working diligently on vending for several months now.  Attached is the matrix the BEDC has put together to give us a starting point for discussions.  This matrix shows the opinions of the BEDC only.  Blank matrices will be handed out at the April 2 meeting to get a consensus from all representatives as to how the matrix should be amended / reworked to meet the vending needs of Carolina Beach.  We will discuss the results of the April 2nd meeting at the April 09, 2009 Planning and Zoning meeting.

Board Questions/Comments:

Commissioner Rees asks if the street end venders are on the beach or at the end of street.  Mr. Parvin states that they will be on the sand.  Commissioner McQuillen inquires into how much area they will have.  Mr. Parvin responds that is something that was not discussed and will have to be considered.  Commissioner Reynolds inquires about Freeman Park and whether it is just residents and not commercial business owners.  Mr. Parvin states that Freeman Park should be for residents and commercial business owners.  There are some conditions that the items will have to go back to your house if you are a resident.  Commissioner McQuillen inquires if the rent is just for the space and will that take care of trash pick up. Commissioner Reynolds raises the issue about the tenant investment and whether they can pick just the high volume months.  Mr. Parvin stated that has not been determined yet.  The Commissioners discussed and recommended that the lease be for at least four months.  The vendors will be required to have a permit and their license displayed.  
Motion:  Commissioner Reynolds moves to recommend amendments to Article 3, Section 8-47.  Commissioner McQuillen seconds.  Motion passes unanimously (6 to 0).

ITEM #10
Discussion of Amendments





10:11pm



Article 3.8-1 Table of Permissible uses of the Zoning Ordinance.



Applicant: Town of Carolina Beach
Jeremy Hardison Presents His Memo
During Planning and Zoning’s April 10, 2008 meeting there was discussion on the review of Article 3.8-1 Table of Permitted Uses. Planning staff reviewed and amended the Table of Permitted Uses while considering the following;

(1) Review obsolete uses

(2) Correct any inconsistency

(3) Group any uses together if possible, example all retail uses

(4) Remove any redundancy in the table

(5) Review Conditional vs. Permitted by Right uses 

(6) Table organization (residential, related residential, nonresidential, and manufacturing)

(7) Consistency with the 2007 Land Use Plan

Staff would like for the Planning & Zoning Commission to review the table of Permissible Uses for discussion at the April meeting.  Recommended deletions are marked with strikethrough text and additions are in bold. (see appendix 1).  

Board Comments/Discussion:

Commissioner McQuillen asked for clarification on trailer parks versus mobile home parks.  The Commissioners discussed the table of permissible uses, combining uses and deleting uses when obsolete or unneeded.  Commissioner Rees expressed concern over combining the parking deck item and that there should be two uses one for municipal parking decks and one for private parking decks.  Commissioner Rees requested that the item for drive-ins/driver-thrus be clarified that it state restaurants with drive-thrus.  It was determined that Mr. Hardison would bring this issue back at the next meeting with the changes recommended and for action by the Commission.  
ITEM #11
Text Amendment






10:43pm

Amendment to Article 12; Development Standards for particular Uses; Section 12.2 – Standards for Bars/Taverns to prescribe how the separation distance will be measured between Bars/Taverns.


Applicant: Town of Carolina Beach
Gary Ferguson Presents His Memo

At the September Town Council meeting staff was questioned as to how we actually measure the distance between bars/taverns.  As you may recall it was at this meeting that the distance between bars was reduced from 200 feet to 100 feet in the CBD only.  In the Highway Business District the separation is still 200 feet between bars.

Basically, there are two ways these separation requirements can be measured. The first would be the closest distance between these establishments or as the “crow fly’s”. (see attachment #1).  This method is similar to how staff measures or determines parking when applicants request the Town Council to waive parking based on the number of public spaces within 500 feet of a proposed use in the CBD. This is also the current method staff uses when examining the distances between bars, which is the closest distance between the two buildings.

 However, and the second way to measure this distance is how a person actually walks since this might be considered the true door to door distance from a separation point of view.(see attachment #2).  The logic of using this method is that patrons walk, not fly from bar to bar therefore this approach may be more reasonable in how we evaluate the 100 foot distance requirement in the CBD or the 200 foot requirement in the Highway Business District. 

How we measure this distance, to a large extent, determines the proximity of one bar to the next.  For example, there could be a building directly behind another building, one of which is already a bar and another is proposing to become a bar and the distance, as the crow fly’s, maybe only a foot.  However, if we measured as a person walks, and in order to get to the front door of the next bar wishing to open up, the distance may be more than several hundred feet.  So in this case the way in which we measure the distance becomes important in limiting or maximizing the number of bars.  Our zoning administrator has been measuring the distance over the past 5 years as the crow fly’s or at the closest point of the two buildings.  Obviously this was meant to limit the number of bars.  Since the method of measurement has not been spelled out in the zoning ordinance now is perhaps to right time to do so.

If we wish to change the method of measurement from building to building to “door to door" as the  separation requirement, we estimate a maximum of potentially 9 new bars that could open up on the boardwalk.  This is an estimate based on which property comes in first when establishing themselves as a bar and not every site identified as a bar could become one.  Under the current method of measurement the potential number of new bars is limited to 5 and again these are potential sites based on which site opens up as a bar first.

OPTIONS

In addressing this, Staff has identified three (3) possible options for your consideration which include the following:

1. Maintain the Current Method of Measurement.  Again, this method has been used since the inception of the separation requirements for bars.  If we wish to eliminate some possible bar locations in the CBD then this option has merit.  

2. As the Person Walks Measurement.  This option could potentially increase the number of bars in the CBD without changing the actual separation rule of 100 feet.  If we wish to see a potential increase in this land use then this option maybe preferred.

3. NO Separation Regulations in the CBD.  The exercise of reviewing how the separation measurement could/should be employed begs the question as to why we even have these separation rules.  If the over arching goal is to move away from separation restrictions and become more business friendly then perhaps we should consider eliminating the separation rule altogether and rely on the conditions of the CUP to control these land uses.

STAFF RECOMMENDATION

Staff recommends option #1 for the following reasons:

A)  Expanding the bar/tavern allowance on the Boardwalk and within the CBD appears to go counter to the previous efforts to minimize these uses.  By using a strict interruption of the building to building separation requirement the Town has enjoyed the benefits of a reduction in the number of bars.

B)  Potentially increasing the number of bars on the Boardwalk and within the CBD is inconsistent with the following statements and policies in the 2007 LUP:
Policy # 26
“In an effort to revitalize the CBD the Town shall consider new economic development and redevelopment projects that support a resort-market niche, family-oriented business and year round residency and does not diminish the quality of life or environment.”

Policy #27
“The Town will encourage new and expanding businesses that provide goods, services, and family oriented entertainment to year round residents and visitors.  Examples include appropriately scaled and designed grocery stores, restaurants and entertainment.”

Policy # 87(D)
“The Town shall promote new economic development and redevelopment of the Boardwalk that secures the pedestrian nature of this area and promote family oriented business, entertainment and amusements.”

VI   Management Topic:  Local Concerns – Objectives and Background Discussion – Bullet #3  “The Town of Carolina Beach seeks to promote and increase family oriented businesses and activity.”

Board Comments/Questions:

Commissioner Reynolds likes the process of the way the person walks.  Commissioner Rees asks how you measure.  Mr. Ferguson states it is by public right of ways.  Mr. Ferguson states as the crow flies process is the simplest and fairest process.  Commissioner McQuillen states that this process seems to be working.  Commissioner Garcia asks if this is just for bars and taverns or does it affect restaurants.  Mr. Ferguson states that it is only bars and taverns.  

Motion:  Commissioner McQuillen moves to maintain the current method of measurement.  Commissioner Miller seconds.  Motion passes (5 to 1 (Reynolds)).

ITEM #12
Non-Agenda Items






10:51pm

Commissioner Underwood states that the Cape Fear Community is doing a transportation planning study and there is a survey to complete.  Commissioner Garcia states that the survey is on the Town’s website.  

Commissioner McQuillen requests the procedural manual be provided to the Commissioners.  Commissioner McQuillen would also like a zoning map for Commissioner’s Ordinance books.  
ITEM #13
Adjournment







10:53pm

Commissioner Garcia makes the motion to adjourn.  Commissioner Underwood seconds.  All ayes.
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