[image: image1.png]


[image: image2.png]


Joel Macon







                                            Dan Wilcox

Mayor










          Mayor Pro Tem

Alan Gilbert








                                 Pat Efird

Councilman








                             Councilwoman

Jerry Johnson








                      Timothy Owens

Councilman








                             Town Manager

TOWN OF CAROLINA BEACH

1121 N. Lake Park Blvd

Carolina Beach, North Carolina 28428

(910) 458-2978

FAX (910) 458-2997

PLANNING & ZONING COMMISSION MINUTES

July 9, 2009

7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:00pm


Chairman McQuillen calls the meeting to order.

Commissioners Present:


Commissioners Absent:



Betsy McQuillen

Jim Rees









Jim Miller








Greg Reynolds







Sarah Efird
Leah Garcia

Robert Lewis


Staff Present:  Gary Ferguson, Planning Director; Ed Parvin, Senior Planner; Jeremy Hardison, Zoning Administrator; Pam Clemmons, Acting Secretary
Commissioner McQuillen welcomes Jim Rees back for another term and the Commissioner’s newest member, Robert “Bob” Lewis.

ITEM #2
Approval of the Minutes  





7:01pm
June 11, 2009 - Commissioner McQuillen moves to consider and approve the minutes at the next Commission meeting due to the need of staff to correct portions of the item under Parking Requirements.  Commissioner Garcia seconds.  Motion passes unanimously (7 to 0).
ITEM #3
Staff Report on Recent Council Meeting(s)


7:02pm

Mr. Ferguson had no report for the Commission.  
ITEM #4
Public Discussion






7:02pm

None.

ITEM #5
Zoning Map Amendment 





7:03pm

Consider a request to rezone approximately 0.9 acres from R-3 to R-1. Properties: 600, 602, and 606 Harper Avenue (PIN: 313010-36-0861-000, 313010-36-0981-000, and 313010-26-9869-000)

Applicant:  Herman Dawson

Ed Parvin Presents His Memo

The applicant, Herman Dawson with DSC Custom Homes, is requesting a zoning map amendment to change 39,537.5 square feet or .9076 acres of land from R-3 to the R-1 zoning district and that the three (3) lots involved be included in the 45’ height overlay district. The location of the request is 600, 602, and 606 Harper Avenue (see attachment 1).  The size of each lot is listed below: 

· 600 Harper = 12,222 square feet or .28 acres

· 602 Harper = 11,747 square feet or .27 acres

· 606 Harper = 15,890 square feet or .36 acres

The R-3 zoning district is primarily a single family residential zoning district.  The R-1 zoning district has two additional allowable uses including: 

1. Two family dwellings





Permitted by Right

2. Residential Planned Unit Development


Conditional Use 

This table shows the differences in the dimensional standards for the zoning districts (see attachment 2 to view all dimensional standards):

	DIMENSIONAL STANDARDS
	R-3
	R-1

	LOT SIZE
	12,000 square feet
	5,000 square feet

	LOT WIDTH
	80 feet
	50 feet

	FRONT SETBACK
	25 feet
	20 feet

	DENSITY
	3.6 units/acre
	15 units/acre

	HEIGHT
	40 feet
	50 feet NOTE: this area would be included in the 45’ height overlay district


Approval of this zoning map amendment will allow the existing three (3) lots to be divided into six (6) lots.  As shown by the map accompanying the property deeds in Mr. Dawson’s application, the three (3) lots in question were originally platted as six (6) lots.  By doing the mathematical calculations the density will be allowed to increase from 3 units to 12 units if duplexes are built on each of the original platted lots or 14 units if a planned unit development is approved for the site.

Currently there is no access to 602 Harper Avenue.  Access appears to have been cut off for 602 Harper when Ocean Ridge Subdivision was approved in 1990.  This subdivision eliminated the frontage for several lots in the vicinity.  This has not been an issue since the lot fronting on Harper Avenue (600 Harper) is in common ownership with 602 Harper.  In order for 602 Harper to be approved by the Town for any improvements, regardless of the outcome of the rezoning request, an access easement would need to be established (see attachment 2 to view the relevant provision of the zoning ordinance).  The only existing easement on the properties is a utility easement held by the Town of Carolina Beach (see attachment 1).  

According to Article 22.7 Prohibition of certain testimony, “Under a general rezoning, the applicant shall be prohibited from offering any testimony or evidence concerning the specific manner in which he intends to use or develop the property.”  The purpose of this section of the ordinance is to emphasize that zoning map amendments open the land up to all the uses in the new zoning district and are not tied to a specific project.  In other words if rezoned, DSC Custom Homes or any future owners of the property will be able to develop the lots for any uses authorized in the R-1 zoning district. 

ON-SITE LAND USES

The site proposed for rezoning is located at the western terminus of Goldsboro Avenue on the north side of Harper Avenue.  Currently there is a single family home on 606 and 602 Harper Avenue.  No structures exist on 600 Harper Avenue. The total land area is 39,537.5 square feet or approximately 0.9 acres.

SURROUNDING LAND USES

The site proposed for rezoning is bordered on the east by Ocean Ridge Subdivision which is a single family residence neighborhood.  This neighborhood is zoned R-2 which allows for primarily single family homes and residential planned unit development.  Dimensional standards in R-2 include (see attachment 3): Lot Size: 7,000 square feet; Lot Width: 70 feet; Front Setback: 25 feet; Density: 6.2 units/acre; Height: 45 feet.

The site proposed for rezoning is bordered by R-3 on the north, south and west.  These areas are all developed with single family homes.  The R-1 zoning district extends westward to a point located on the southeastern side of the lots in question.  This R-1 lot is currently undeveloped.

Mr. Dawson completed a survey of surrounding properties in the R-3 zoning district to the west, south, and north.  The properties to the east which include R-1 (requested zone) and R-2 (zone for single family development) were not included in the survey.  The survey included 74 parcels of various sizes. (see attachment 4).  Twenty-one (21) property owners were against the rezoning.  Out of those twenty-one (21), twelve (12) were in common ownership.  Thirty-nine (39) property owners were in favor of the rezoning.  Out of those thirty-nine (39), twenty-two (22) are in common ownership.  Fourteen (14) property owners could not be reached or did not reply.

LAND USE PLAN ANALYSIS

The future land use and classification map in the 2007 Land Use Plan has the area in question listed as “Residential 3”.  The Residential 3 area is the Town’s core traditional residential area and it has the highest concentration of permanently occupied housing units to seasonal units.  The predominant housing type is single-family. The typical density is 3 units per acre on 12,000 square foot lots.  Average building height is less than 40 feet. Residential 3 includes the area west of Fourth Street, east of Dow Road, approximately south of Harper Avenue, and north of Sumter Avenue.  The Residential 3 area has the same boundaries as the R-3 zoning district.
According to the 2007 Land Use Plan as described on page 91, 

Future Characteristics of Residential 3

The desired Future Land Use of the Residential 3 area includes single-family units only. Building height will not exceed a 40’ height maximum. Density is proposed to be low with a minimum of 12,000 square foot lots and around 3.5 units per acre. Lot coverage will not be allowed to exceed 40%.  New multi-family development shall be prohibited.”

The 2007 Land Use Plan states in policy 23 that “The Town will encourage moderate density (5,000 to 12,000 sq. ft. lots) single-family homes as the predominant housing form at Carolina Beach.”  Fifty-seven percent (57%) of the residential areas in Carolina Beach already allow duplex development.  Creating more duplex buildable area would be in direct conflict with this policy (see attachment 5).   
SPOT ZONING IN NORTH CAROLINA

Approval of this request could be construed as spot zoning based on several factors. 

(1) The size of the tract is small and only encompasses a portion of an R-3 neighborhood that is surrounded by single family homes on lots greater than 5,000 square feet;

(2) It could lead to this portion of the R-3 neighborhood being developed in a manner that was inconsistent with the provisions of the Land Use Plan;

(3) The neighbors in the area may have made the decision to purchase property here because they wanting to live in a part of the town where there are larger lots accommodating single family homes;

(4) Duplexes on smaller lots (5,000 vs. 12,000 sq. ft.) is not similar to the surrounding area.

Spot zoning occurs when a relatively small tract of land is zoned differently from the surrounding area.  In North Carolina, spot zoning is not illegal in and of itself, as it is in many states.  However, to be upheld it must be clearly supported by a reasonable basis.  The precise legal basis for invalidating certain spot zonings has not been explicitly set forth by the NC courts, but invalidation could be based on the state constitutional prohibitions against the granting of exclusive privileges, the creation of monopolies, or the violation of due process or equal protection of the law.  North Carolina courts have applied several factors when evaluating spot zoning cases.

1. Size of Tract: “In NC cases that have resulted in invalidation of zoning map amendments as illegal spot zoning, the size of tracts involved ranged from .57 to 17.45 acres” (Owens, David Legislative Zoning Decisions, Chapel Hill NC, 1999). Generally the smaller the tract, the more likely it is spot zoning, however, this must be kept in context.  For instance, rezoning a one acre portion of land in a very urban setting may be justifiable.  On the other hand rezoning 15 acres in a rural setting may create uses that are inconsistent with surrounding properties.

2. Compatibility with Long Range Plans: For instance, rezoning very small areas may be justified if it is supported by the Land Use Plan.  One case example is Stutts v. Swaim where the Town of Randleman zoned 500 acres for one and two family homes.  An attempt to rezone a four acre tract to a mobile home district, where no special characteristics were present on the site, was ruled invalid spot zoning.

3. Benefits and Detriments: Courts also review who benefits and who is harmed by the rezoning and what would be the relative magnitude of each benefit and/or detriment.  For instance, if the rezoning is granted, will it greatly benefit the owner?  Another example could be: when the neighbors bought their homes/businesses; what was their expectation based on the laws of the municipality?

4. Relationship of Uses: The fourth factor reviewed by courts is the relationship between proposed uses and the current uses of adjacent properties.  In other words, the degree of difference in the existing surrounding land uses and the proposed new uses.  The greater the difference, the more likely the rezoning will be found unreasonable. 

STAFF RECOMMENDATIONS

Staff Recommends denial of the zoning map amendment for the following reasons:

1.
The 2007 Land Use Plan supports preserving the R-3 area as staying R-3 and maintaining a low density (around 3.5 units per acre) with single family homes on larger lots (12,000 square foot minimum).  

2.
All connecting lots and those immediately across the street are zoned and developed as single family.

3.
The newly allowed uses could drastically increase density (14 vs. 3).  The area continues to be utilized as a single family residential district with larger lot sizes and lower heights.  Immediate neighbors and the surrounding community anticipate a continuation of characteristics as allowed in R-3.

4
It is debatable if R-1 could be considered contiguous as it is separated from the area by a right-of-way, but the actual lot in R-1 is not contiguous due to a strip of land zoned R-2 located at the western border of Ocean Ridge.  

5.
The tract in question only incorporates a piece of a larger R-3 neighborhood which would result in the proposed zoning map amendment being out of character with the surrounding R-3 areas (14 units allowed vs. 3).  

Board Questions/Comments:

Commissioner McQuillen inquires whether notices were sent out to adjacent property owners.  Mr. Parvin states yes.  Commissioner McQuillen asks if any of those notices were returned.  Mr. Parvin stated that he was not sure if there were any returned; however, he did receive several email responses from people, neighbors in the area, and he talked to a few people on the phone.  Commissioner Lewis asked Mr. Parvin if could provide a capsule of what those comments entailed.  Mr. Parvin stated that he has had a little of bit of both.  He has had people who were in favor of it and people who were against it.  Most of the people had questions about what was going on and the background, and he encouraged all of them to come tonight to the meeting and the Council meeting.  

Applicant: Harry Oakes, Oakes Land Development Solutions, Inc., representing Herman Dawson and his family who are present.  This request is to rezone the listed parcels from R-3 to R-1, which allows single and two family.  It also allows PUDs only subject to plan submittal approval by the Planning Commission as well as the Town Council.  The governmental controls in that process are that if the proposal is not in harmony with the residential community of course, it can be denied.  Mr. Parvin has pretty well gone over the difference between R-1 and R-3.  Mr. Parvin also showed the northernmost lot, 606, has a split level that was moved to the lot and remodeled.  602 is a modular unit and 600, the front lot is in fact vacant.  606 has an easement across the side of it that serves as access to 602.  It is not landlocked, it could never have gotten a permit without that easement.  The history of this rezoning request, we submitted that in November, as Mr. Parvin said, and asked that it be taken off of that December meeting, because they had several requests and inquiries about joining in on their request and also in requesting rezoning for the area overall.  After they withdrew, they circulated a survey throughout the area to serve as (1) a letter of information; (2) introduction of himself, who he was and who he represented; (3) sheet which explained the differences between R-1 and R-3; and (4) a return postcard for the property owners to mark whether they were in favor of the request and whether they would like to be a party to the rezoning request from a district standpoint.  Mr. Oakes refers to a map shaded to indicate the area.  The areas on the map in pink refer to people who would like to see the area rezoned; the areas in blue indicate people who are opposed; and the areas in white indicate people they were unable to contact either by mail or phone.  The map indicates that a majority of the area is pink representing a majority of the people who would like to see the whole area rezoned.  Since they conducted the survey, he has had numerous people contact him today and yesterday who would like to see the area rezoned and some of those persons are here tonight.  I would like to request that the Planning staff and Commission consider a rezoning of that area from an R-3 to R-1.  In regards to the three lots at issue, his client plans to remove the two structures that are currently on the properties but other than that he cannot expound on his clients’ plans at this time.  His client does intend to build a more visibly compatible and quality development typically in what is expected in an upscale residential community.  Mr. Dawson contends that his property is adjacent to the existing R-1 zone, if you follow the right-of-way line, there are no other zones that separate his property from the R-1 zone.  So spot zoning is not an issue due the fact that we are looking at an extension of an R-1 zone.  Mr. Dawson’s property is adjacent to a major thoroughfare that are not conducive to a planned unit development but something you have to deal with in development proposals.  If you refer back to the map, you will see from our survey that everyone with the exception of one person and two people they could not contact, were in favor of rezoning that thoroughfare.  Some of the people in the area have larger lots than his client and would be eligible to subdivide their lots in order to get money for that retirement home they had planned for.  As the Commission knows, large lots in a subdivision do not actually mean quality for the development.  Again, his clients’ intention is to provide quality on his lots and he would appreciate your consideration of that.
Questions for the Applicant:  Mr. Rees inquires of Mr. Oakes about the easement, it says that it is a utility easement.  Mr. Oakes responds that the easement offered water, sewer and drainage through there, that the previous owners had a double easement with the Town.  On 606 there is an access easement back to 602 for access.  Mr. Parvin stated that is one thing he had a question about as well, the deeds he has for 600 and 602 show that the utility easement does not show the access easement.  There is a separate easement that came up on 606 that Mr. Dawson has that shows it provided access, if not, Mr. Dawson would not have been issued a building permit.  Commissioner Garcia asked Mr. Oakes if he was amending his request to include the whole area.  He is requesting the rezoning on his clients’ three lots but because he had done the survey, he felt like he had a responsibility to those property owners to ask the Commission to look at the issue beyond his clients’ property.  Mr. Ferguson asked Mr. Oakes to clarify one point.  Mr. Ferguson wanted to clarify for the Commission and audience that if Mr. Dawson’s lots get rezoned from single family to duplex, then that is a use permitted by right, it is not something that neither the Town Council nor the Planning Commission have to review for harmony with the area.  Only planned unit developments are the uses which must go through the CUP process for the harmony issue to which Mr. Oakes referred.   Mr. Ferguson wanted to clarify that a duplex is a by right use.  
Public Comment:  
Harold Layne, 603 Monroe – What he is hearing is that we are discussing a .9 acre tract and what he is hearing behind it is maybe support in the general area from a large group of owners.  He does not think that should be on the table for discussion tonight.  In his opinion, he does not see how other single family owners in the area can benefit from a .9 acre piece being rezoned.  He thinks it disrupts the harmony of the neighborhood.  He would also like to know if Mr. Oakes has any type of certification for the survey he took and how many were single lot owners or maybe how many people own ten lots that want it to be rezoned because that has huge influence on the outcome of the rezoning.  If those persons owned 10 lots or more, you would have PUD requests and then you would have all the problems associated with high density developments.  There are a lot issues on the table but tonight we are discussing a single tract of .9 acres and the focus should be on that.  Commissioner McQuillen clarifies that the .9 acre tract rezoning is all the Commission is considering tonight.  
Gordon McGinnis, 611 Harper and 804 Magnolia – Mr. McGinnis stated he is against the rezoning to R-1.  One of the reasons he moved his wife, family and mother here was because it was a single family residence dwellings and he likes the neighborhood the way it is.  It was one of the draws that helped him to decide and will be a draw when he wants to sell.  Development would be disruptive and against the aesthetics of the neighborhood.  The request is against the LUP and as stated, only 40% of the island is single family.  Again, he came to this area for the single family dwelling and believes that is what will be beneficial to his family in the future.

Vicky McGinnis, 611 Harper and 804 Magnolia – Ms. McGinnis is opposed to the rezoning request.  She thinks Mr. Parvin explained the request very well.  The characteristics are not desirable, it disrupts the LUP and is detrimental to property values and would make resell of their home difficult.  She is strongly opposed to a 14 unit development as opposed to three homes.  She would much rather have three homes there.  She is also interested in whether Mr. Oakes has represented her property correctly on the map and if he has documentation to support what he has drawn.  She would also like to know how many people who answered the survey are residents who live here year round or how many people are renting their homes, what is there interest in the neighborhood.  Commissioner McQuillen states that documentation was provided which documents his mail outs and restates that the Commission is only considering Mr. Dawson’s piece of property and the Commission does care about what the people have to say.  
Audrey Peck, 303 Fern Creek – Ms. Peck’s property is adjacent to the tracts being considered tonight.  As her neighbors and staff have pointed out, it is inconsistent with no multi-family, it is considered spot zoning and is inconsistent to LUP.  When she moved here, she had the opportunity to live in a multi family development but she chose to live in a single family neighborhood.   It is a nice neighborhood, the surrounding areas are nice and she would like to keep it single family.  Commissioner McQuillen inquired how Ms. Peck was notified of the rezoning request.  Ms. Peck responded that the only notification she received was from staff and she called in December and was told it was canceled.  She did not receive any notification that the hearing was canceled.  

John Thompson, 507 Fern Creek – Mr. Thompson lives on the cul-de-sac that passes the lots at issue and he is opposed to the request.  He would like to keep the neighborhood single family.  Some of the issues that may come up would be water runoff as well as traffic on Harper.
Michelle Connett, 1321 Cabo – She does not live in the area but for all the reasons staff recommended, she is in total support of not rezoning this area.  She drove around the island today and if you think about it, Harper and Cape Fear are two of the gateways aside from coming into the island that people take to get into the Town.  The Commission has spent a lot of time on the LUP and we need to protect those neighborhoods.  With a 60%/40%, we need to protect that 40%.  We cannot have it slanted any further than it is already.  There is a lot going on right now and we need to protect that quality of life.  
Applicant Rebuttal:  Mr. Oakes stated that in reference to the survey information, all the original documents were provided to the director, which also showed vacant lots, absentee owners, those who were opposed and those that were in favor of the rezoning.  He completely did the whole gamut and gave it to him in its original form so there was nothing kept from him to his knowledge.  Mr. Ferguson and Commissioner McQuillen confirmed that was correct.  Lastly, he recognizes the importance of an LUP, but it is just that, a plan.  It is a guideline but it is not a set of regulations and you can certainly look at altering that at some point and time.  

Continued Public Comment:  

Willard Killough, 501 Green – Mr. Killough asked about the other R-1 zone that is to the north of 7th Street and what the predominant development is in that zone.  Mr. Parvin responded that they were all single family.  Mr. Killough stated they were single family even though they could be more densely developed.  Mr. Parvin stated that most of it is new development   When Mr. Killough moved into Ocean Ridge, it was low profile, single family homes and that is what it is today.  We have restrictions and covenants in the subdivision.  He has never looked at them but he is pretty sure they govern the height and everything else.  It is still single family homes and quiet.  When you leave there is somewhat of an odd situation with the road and if you consider the maximum use, if rezoned for those three properties, you are looking at a scenario where you have Harper with a 90’ right-of-way, so it can be widened in the future and be a secondary main artery, you have Goldsboro with a 25’ right-of-way, very narrow, it is hard to pass, it almost acts like a merging lane to begin with of Harper onto Goldsboro, access is going to empty out into that area in the morning and afternoon, people are coming and going from work, it is already bad enough, as quiet as it is.  It is hard enough to see.  You really have to look out for Momma and look both ways before you pull out of there, if not, you will get nailed.  That neighborhood is single family homes and that side of Lake Park Boulevard is predominantly known for being single family homes.  He can probably count on his hand the number of condo developments on this side of Lake Park Boulevard, the newest one being up near Food Lion Shopping Center.  The harmony is essentially this side of Lake Park Boulevard in allowing anything above a single family home it would not be in harmony especially in that district.  There was a triplex permitted on the corner of Harper and Goldsboro some years ago but that has expired.  Mr. Killough asked what the maximum use is in the R-2 zone.  Mr. Parvin stated that it was residential lots of 7,000 square feet and is somewhat smaller than R-3 and there are PUDs allowed in R-2.  Mr. Killough stated that what we have is a low profile quiet area and the issue seems to be black and white.  
Board Comments:

Commissioner Efird thinks it should not be changed.  If you bought in there and have a house or anything you do not want a duplex to come in.  It does not fit in the neighborhood and it is spot zoning and it is not fair to the rest of the neighborhood.  Commissioner McQuillen thinks there might be some issue of whether it is spot zoning and it could go either way but she understands where Commissioner Efird is coming from when she references spot zoning.  Commissioner Reynolds stated that he does not think it is spot zoning from everything he has heard and researched; however, it is very inconsistent with the LUP and there should be no doubt in anyone’s mind about that.  He does not think water runoff would be an issue because you would still have the same density whether it was single family or not.   You could still have one huge single family house and traffic would be a big issue.  The concern he has is not these three lots but the desires of the folks in this district.  He thinks this request should be denied based on the LUP and the reasons stated by staff; however, he is concerned by what he is seeing on the map but that is not why we are here tonight.  He would recommend staff look into this as a future issue.  Commissioner Garcia concurs with Commissioner Reynolds.  There is a lot of pink on the map but that is not what has been noticed and not why we are here tonight.  Fourteen units going in would dramatically change the landscape of that area.  Commissioner Garcia is concerned about the homeowners who did come in here tonight who expressed their concerns and moreover, their reliance that the area is zoned what it is when they purchased those homes.  She understands that there is great economic benefit to turn these three lots into what you are requesting, and I hear you, rezoning the while area as opposed to the three lots is a different question and that might be appropriate under that question.  She is concerned with the spot zoning, it may or may not be spot zoning but if it gets addressed, we could face a legal suit.  She thinks they have enough to make an argument in court at a minimum.  Again, the residents that showed up here bought their property in reliance that it was a single family community and if the whole community wants to change that is a different story but to allow .9 acres with a fourteen unit potential development is not consistent with the LUP and she cannot support it as it is right now.  Commissioner Lewis concurs with the other Commissioners for basically the same reasons.  He lives in a condo because he prefers that type of living but if he preferred a single family community with a yard where kids could play.  He would want his zoning to be the same as it was when I moved in there.  Right now, he cannot support this particular request.  Commissioner Rees agrees with the rest of the Commissioners and with staff’s recommendation so he would have to be against it.  Commissioner Reynolds states that he would like to go on the record as saying that living in a condo does not make one a second class citizen.  It is not substandard housing if you live in a condo.  We have our areas for condos and we have our areas for single family.  Single family is diminishing slowly and the LUP says we do keep those the same, unless it comes forward that the neighborhood wants to change and that is where majority rules.  Commissioner Miller states that he owns two properties in Ocean Ridge and he would like to reinforce what Mr. Killough said in the uniqueness of the exit for that subdivision.  We are putting almost one-third of the numbers that are in Ocean Ridge in this one area of 9/10ths of an acre are basically going to exit at the same point and he does not think that is a good traffic plan, he does not think it is consistent with the wishes of the single lot owners who are full time residents in that area and he thinks that it should remain that it is.  Commissioner McQuillen agrees with what the Commissioners have said.  She thinks everyone should have the right to use their property as they want to and she thinks Mr. Oakes had a real nice presentation.  She can understand wanting to change it but we need to protect single family residents.  What we need to consider is our residents.  The people who live back there want their privacy – they may want to have a garden or just not crammed on top of someone else and going through the LUP, an yes, the LUP is not the rule but it is a plan and that plan does change and the LUP the next time might change to where they want more of the higher density back there, she hopes not, but right now according to what our LUP says, we do not want that.  She has to listen to the wishes of the majority.  
Motion:  Commissioner Rees moves to recommend to the Town Council denial of the application to rezone 600, 602, 606 Harper Avenue from R-3 to R-1.  Commissioner Efird seconds.  Motion passes unanimously (7 to 0).

ITEM #6
Conditional Use Permit





7:51pm

Applicant proposes to expand the existing Island Kite and Surf Shop from one (1) unit to a three (3) unit multi-use facility located at 207 and 209 Lake Park Blvd S and 106 Fayetteville Ave. (PIN: R09006-035-004-000, R09006-035-005-000, R09006-035-006-000).

Applicant:  Myline Enterprises, LLC; Mike Malion.
Jeremy Hardison Presents His Memo

Myline Enterprise, LLC (the applicant) is requesting a Conditional Use Permit to expand the existing Island Kite and Surf Shop from one (1) unit to a three (3) unit multi-use facility located at 209 S. Lake Pak Blvd.  The existing one (1) unit structure consists of 1,563 square feet of retail space built in 1997.
ANALYSIS:

The proposed 2,673 square feet addition includes two (2) retail units for a combined total of 4,236 square feet. The site will be upgraded with paved parking, a stormwater system, sidewalks, and landscaping.

Zoning:

The area proposed for the project is zoned as MX or Mixed Use. The proposed structures shall not exceed 50 feet in height. The existing building is 26.3 feet in height and the proposed is 41.3 feet.  The maximum density is 17 units per acre. The total square footage of the lot is 18,750 giving a maximum of 7 units.  The maximum lot coverage for the site is 40%. The proposed lot coverage is 24%. The property is located in the AE 13 flood zone. The finished floor of the addition must be at a minimum 13 feet BFE.

	Zoning Setbacks
	Front
	Rear
	South Side (corner)
	North Side

	MX required
	20′
	10′
	12.5′
	7.5′

	Existing building
	8′
	80′
	7.5′
	62.5′

	Proposed building
	20’
	73’
	7.5’ (existing)
	7.5’


	Lot Coverage
	
	Density

	MX maximum
	60%
	
	3 units proposed

	Provided
	24%
	
	17 units/acre


Traffic

	Driveway cuts


	S. Lake Park Blvd Avenue
	Fayetteville Ave.

	
	Existing: 1
	Proposed:  close off existing driveway
	Existing: 1
	Proposed: 1 expand from 17’ width to 24’width


Parking

Parking required for the retail use is 5 per 1,000 sq. ft. of gross leasable space and one loading space.  The applicant shall provide handicapped spaces in accordance with ADA requirements. Total required parking will be 22 spaces based on 4,236/1,000 sq. ft. x 5 = 21.18. The proposed plan shows 22 parking spaces on site.
Location of Loading Space

Loading requirements may be waived based on approval of a loading plan. Loading plans shall address the following;

(a) Time loading will take place

(b) Approximate size of truck used for loading

(c) Duration of loading period, and

(d) Location of the loading area

Parking Surface:

All parking facilities shall provide a paved surface of concrete or asphalt material. Concrete pavers, brick, pervious or semi-pervious materials (i.e., “turfstone” or gravel) or similar material may be used if determined to exhibit wear resistance and load-bearing characteristics acceptable to the Director of Operations.  The proposed parking lot will be asphalt.

Landscaping:

A Type A buffer yard is required for the site.  The type A buffer yard will include for every (50) linear feet, or fraction thereof, the buffer yard shall contain: one (1) canopy tree, two (2) understory tress, and three (3) shrubs.

The determination of required curb, gutter and/or sidewalk shall be made by the town council upon review and recommendation by the planning and zoning commission.  Installed curb and, gutter and sidewalks shall be for the entire length of the property. Required sidewalks shall be based upon one or more of the following:

a.  Reasonable evidence that the sidewalk would be essential for pedestrian access to  community facilities;

b.   That such is necessary to provide safe pedestrian movement outside the street or street rights-of-way area;

c. That such an extension could reasonably become an extension of existing sidewalks and/or other pedestrian ways.

The applicant will be providing a 5 foot sidewalk along N. Lake Park Blvd and replacing the current 4 foot sidewalk along Fayetteville Ave 

Infrastructure and Storm water:

The applicant proposes an underground stormwater infiltration facility.  Existing water and sewer lines were adequate in accordance with Operations Department requirements.

Land Use Plan Consistency:

The proposal is in general conformity with the Town Land Use Plan.

Neighborhood Contact

	Town Notifications
	Planning Commission

	Signs Posted
	June 30, 2009

	Adjacent letters
	June 25, 2009

	Advertisement Date
	Island Gazette: 6/24 and 7/01


Specific standards. Applicant must make provisions for:

(1) Ingress and egress to property and proposed structures thereon with particular reference to automotive and pedestrian safety and convenience, traffic flow and control, and access in case of fire or catastrophe;

The proposed project will have one drive way cut off of Fayetteville Ave that will disperse traffic onto S. Lake Park Blvd at the intersection.  There is currently a sidewalk on Fayetteville Ave with a proposed sidewalk to be built on S. Lake Park Blvd to accommodate pedestrian traffic.
(2) Off-street parking and loading areas where required, with particular attention to the items in (1) above and the economic, noise, glare, or odor effects of the conditional use on adjoining properties and properties generally in the district;

There will be 22 paved parking spaces on site for the retail use.

(3) Refuse and service area, with particular reference to the items in (1) and (2) above;

There will be rollaway trash cans used for refuse.

(4) Utilities, with reference to locations, availability, and compatibility;

Currently there is one meter serving the building. There will be separate meters for each unit.

(5) Screening and buffering with reference to type, dimensions, and character;

Type A landscaping buffer is required around the perimeter of the building.

(6) Signs, if any, and proposed exterior lighting with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district;

If any additional freestanding or temporary signs are proposed a permit shall be obtained prior to its placement.
(7) Required yards and other open space and preservation of existing trees and other attractive natural features of the land;

There is no vegetation on the properties that will be removed.
General conditions.
(1)
That the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved by the issuance of the C.U.P.;

The plan did not receive any negative comments from TRC.

(3) That the use meets all required conditions and specifications;

Town staff has reviewed the proposal to ensure it meets all code requirements.
(4) That the use will not substantially injure the value of adjoining or abutting property, or that the use is a public necessity; and

The proposed use is similar to the area and will remain retail use.
(5) That the location and character of the use if developed according to the plan as submitted

and approved will be in harmony with the area in which it is to be located and in general conformity with the Town Land Use Plan and Policies

The property is located in the Mixed Use 3 of the CAMA land use classification map and shall primarily include office, restaurant, commercial lodging and service and small-retail.

The Technical Review Committee reviewed this proposal at its May 20, 2008 scheduled meeting.

Manager: Will address stormwater issues with Brian Stanbury.

Planning: Property shall be recombined. Shield and security lighting from Fayetteville and Lake Park Blvd. Any landscaping on corner of Fayetteville and Lake Park should allow for triangle of sight. Expansion must meet flood; if expansion exceeds 50% of existing value, the existing will be required to meet flood. Provide DOT authorization permit if applicable.

Building: New handicap parking sign will be required.

Operations: Operations will review previous uses for basis of impact fees.

Police: No comments.

Fire: No comments.

STAFF RECOMMENDATIONS:

Multi-use facility are allowed with the approval of a Conditional Use Permit for MX zoned properties.  Staff recommends the following conditions if the proposal is to be recommended for approval:

OPERATIONS

1. The storm water plan must be submitted to the Division of Water Quality and the Carolina Beach Stormwater Superintendent for construction authorization prior to issuance of a building permit. The storm water system must be installed according to approved plans and a letter signed and sealed by a licensed engineer must be provided verifying that the system is properly installed and functioning prior to issuance of certificate of occupancy.

2. A driveway permit and construction authorization permit from the Town of Carolina Beach and NCDOT will be required before issuance of Building Permit.

3. Refuse collection agency that will be used must be included on final site plan.  Before the issuance of a building permit. a letter of approval from the refuse collection agency stating the waste removal plan is adequate for this site

4. Maintenance of permanent open space parking, streets, drainage systems, utilities, and other such facilities-

All common facilities shall be maintained for their intended purpose as expressed in the approved final site plan.  The method of providing for such maintenance shall be submitted prior to Certificate of Occupancy by one (1) or more of the following:

a.
Public dedication to the Town, subject to the Town's formal acceptance of such facilities in its sole discretion.

b.
Establishments of an association or nonprofit corporation of all individuals or corporations owning property within the mixed use development for the purpose of ensuring maintenance of common facilities.

c.
Retention of ownership, control, and maintenance of common facilities by the developer 

5. Water meters must be located in accordance with specifications of the Operations Department.

6. Lighting installation requirements.

1) Outdoor artificial lighting fixtures shall be designed and positioned so that the point source of light or any reflective surface from a light fixture is not directly visible from adjacent properties.

2) All types of wall pack fixtures mounted on a vertical structure shall be full cutoff or fully shielded.

3) Outdoor fixtures mounted on a building structure are considered appropriately designed if they are completely shielded down light only fixtures or are recessed fixtures having low wattage (i.e. 50 watts or less) “bug” type bulbs and non-reflective interior surfaces.  Other fixtures that have appropriate shields, louvers, or full-cutoff features may also be used if they are in compliance with subsections (6)(1), (2) and (3) above.

PLANNING

7. Certification shall be provided that all improvements, including but not limited to

paving, drainage, storm water, landscaping shall be constructed and maintained according to the site plan approved by the Director of Planning or his designee prior to Certificate of Occupancy.

8. No structure or equipment of any description shall be erected or otherwise located outside the proposed footprint. All setbacks shall be maintained as presented.  Any increase in building footprints shall constitute a major modification.

9. Flood Certification must be presented in accordance with the flood damage prevention ordinance.  As built surveys shall be submitted prior to issuance of a certificate of occupancy.

10. Prior to Certificate of Occupancy, an architect or engineer must confirm the structure’s height is consistent with the conditional use permit.

11. Final project shall be designed to provide the required number of parking to reflect no less than the 22 required parking spaces.

12. Type A landscape buffer shall be installed.  A certificate of occupancy shall not be issued until landscaping is planted according to approved final site plan.

13. A sign permit must be obtained for any new signs located on the property.

14. Major changes to approved plans and conditions of development may be authorized only by the town council after review and recommendation by the planning and zoning commission in the same manner as outlined in Article 14 of the zoning ordinance.

15. Prior to issuance of a building permit a subdivision plat shall be signed recorded in accordance with Town Code.  All easements shall be included on the plat.  All easements shall be reviewed by TRC before being deeded to the Town.  One full size copy of the map shall be submitted to the Department of Planning and Development that includes the map book and page number where the map was recorded at New Hanover County.

16. Must meet the flood damage prevention ordinance.

FIRE

17. The structure must be designed to meet minimum NC Fire Prevention Code.  Approval letter must be submitted prior to Certificate of Occupancy.

Board Questions/Comments:

Commissioner Rees asks Mr. Hardison about the 50% and clarifies that since they are adding on the 50% rules does not apply.  Mr. Hardison responds that is correct.  Mr. Hardison states that the 50% would look at the existing structure and how much are they value wise putting into the existing structure before they would have to comply with the regulations and anything new would have to automatically meet code.  Commissioner McQuillen asks Mr. Hardison if he was aware of how the previous owner managed to get that building 8’ off the property line.  Mr. Hardison responds that it was built in 1997 but he does not know.  Ms. McQuillen remembers when it was built but does not remember that.  Mr. Hardison states that looking through the folder he did not see any special provisions.  Commissioner Reynolds asks Mr. Hardison about the design and it appears to be three separate tenants – is it three separate tenants or is it one person doing three different things.  Mr. Hardison responded that he had spoken with the architect and applicant and it is being designed as three separate units and there will be three separate tenants.  Commissioner Reynolds asks that if it was one tenant then there would be no need for this application.  Mr. Hardison responds that would be the case if it was one retail establishment.  Commissioner McQuillen clarifies that if they choose to rent it out they will have the CUP for that possibility.   Commissioner McQuillen inquires if the application is renting and not selling.  Mr. Hardison responds that he has not heard anything about selling but the applicant can speak to that.
Applicant:
Ryan David, Urban Engineering, Wilmington, NC – Initially they came in with this application to do an expansion on the use and then later decided that they would like to break it up into a couple of suites and that is what put them in this situation for the CUP.  It will actually be from day one be the same ownership – all the same owner in the three separate spaces.  He also wanted to make sure the square footage was correct and that they would have enough spaces to cover it in general.  At this point they are a couple of spaces over.  We have provided stormwater management under the parking lot with excess controls so that should help the community out a little bit with the extra controls they have placed in there.  We are going to build to the edges of our buildable areas as well.  There were some concerns over site distances along the intersection of Lake Park Boulevard mainly regarding the development to the south of them; however, they have made sure site distances to the north of Lake Park Boulevard would be accommodated with the landscaping being pushed back outside of site distance triangles.  They have already confirmed that and made adjustments.
Questions for the Applicant:  Commissioner McQuillen asks Mr. David if they have surplus parking.  Mr. David responds that they have 21 parking spaces and they are required to have 19.  Mr. Ferguson states that is something they would like to verify – they would like to be certain that the heated gross leasable space is consistent with parking standards.  Mr. Ferguson states that there has been some confusion about what is heated and what is not – they are not requiring parking for areas that are not heated and all the overhangs and open decks, that is not counted either but they do want to verify that the square footage matches the parking.  If you have surplus parking, that is wonderful.  Commissioner McQuillen states that surplus parking would be great.  Commissioner McQuillen confirms that the unloading and loading plan is sufficient and there is plenty of room to open doors.  Mr. David responds that for the most part it is.  The same user is going to be using these spaces.  He does not have large trucks that come in and stock the building.  He does it himself most of the time in his own vehicle, for the most part, the building is stocked using a standard pick up truck and would fit in any one of those spaces and would be done before and after hours.  Commissioner Reynolds asks about the upstairs space and if that space is only going to be used as an office.  Mr. David states that is correct.  Commissioner Reynolds asks if the attic space allows for the air handlers.  Mr. David responds that is correct.  Mr. David states that the architect is here and is available to answer any questions.  Commissioner Reynolds asks about the lower storage level that is dashed in and if it goes down to the grade.  Mr. David responds that it does.  Commissioner Reynolds states that it looks like it indicates gypsum wall board and he believes it will need to be floodproofed so it will breakaway.  Mr. Ferguson states that he believes you are allowed to have enclosures below base flood elevations as long as they are not used for business purposes.  Mr. Hardison states that they do not have to be floodproofed just two openings, vents.  The applicant states that it is notated wrong and they will use pressure treated wood there.  Commissioner Reynolds asks if this is non-sprinkled, then the ADA requires having minimum 4’ stairways then they might want to check that out.  Commissioner Reynolds states he is glad to see this and it looks great.  Jonathon McGay, architect, points out the original building and the improvements they are going to make.  

Board Comments:  
Commissioner McQuillen thinks this is wonderful and is glad to see the applicant’s business is so good that he can expand.  Commissioner Garcia thinks it looks great and will be an asset to the community.
Motion:  Commissioner Reynolds moves to approve per staff recommendations, the heated space be verified, it is consistent with the Land Use Plan, items 1 through 4, conditional use 1 through 4, all staff conditions and recommendations.  Commissioner Lewis seconds.  Motion passes unanimously (7 to 0).
ITEM #7
Discussion







8:07pm

Consider amending the zoning ordinance to address the types, standards, 


and definitions of eating and/or drinking establishments in Carolina Beach



Applicant:  Town of Carolina Beach
Motion:  Commissioner Garcia moves to table Item #7.  Commissioner Reynolds seconds.  Motion passes unanimously (7 to 0).
ITEM #8
Non-Agenda Items






8:09pm

Commissioner McQuillen brought up for discussion Mr. Oakes’ suggestion the Commission consider rezoning the whole from R-3 to R-1.  Mr. Ferguson stated that if the Commission would like for staff to do a larger study of the area that Mr. Oakes brought forward of people who support a rezoning, then they would be happy to do that for the Commission.  It seems to him that we are going down a trail that does not support the LUP.  One of things staff could look at, and Mr. Parvin and Mr. Ferguson briefly touched on it, is there is an R-1B.  R-1B is a single family only but you are going to have more density because there is a 5,000 square foot lot size allowance but you do not allow duplexes and PUDs.  That might be an alternative you may want staff to look at a revamping of Harper as Mr. Oakes proposed.  Commissioners Efird and McQuillen stated that they did not see the point and it is nothing they support.  Commissioner McQuillen stated that it was brought up and she wanted to make sure the Commission discussed the issue.  Commissioner Reynolds stated that if the people really want a rezoning, then they should make a rezoning request and come before the Commission.  The Commissioners decided to not move forward on this issue.  Commissioner Garcia states that the onus needs to be on the citizens to bring it forward since it goes against the LUP.  Commissioner Lewis asks Mr. Ferguson if there is an R-1B.  Mr. Ferguson responds that there is but then you may truly have an issue of spot zoning because there is not one anywhere near or around the area.  
ITEM #9
Adjournment







8:14pm

Commissioner Efird makes the motion to adjourn.  Commissioner Garcia seconds.  All ayes (7-0).
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