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TOWN OF CAROLINA BEACH

1121 N. Lake Park Blvd

Carolina Beach, North Carolina 28428

(910) 458-2978

FAX (910) 458-2997

PLANNING & ZONING COMMISSION MINUTES

September 10, 2009

7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:00pm


Chairman McQuillen calls the meeting to order.

Commissioners Present:


Commissioners Absent:

Betsy McQuillen



Leah Garcia



Jim Rees


Sarah Efird



Jim Miller








Greg Reynolds







Robert Lewis

Staff Present:  Gary Ferguson, Planning Director; Ed Parvin, Senior Planner; Jeremy Hardison, Zoning Administrator; Pam Clemmons, Acting Secretary

ITEM #2
Approval of the Minutes  





7:00pm
August 13, 2009 - Commissioner McQuillen moves to approve the minutes with corrections.  Commissioner Efird seconds.  Motion passes unanimously (6 to 0).

June 11, 2009 - Commissioner Lewis moves to approve the minutes.  Commissioner Rees seconds.  Motion passes unanimously (6 to 0).

ITEM #3
Staff Report on Recent Council Meeting(s)


7:02pm

Mr. Ferguson provides a brief presentation on Town Council’s motions and votes at the most recent Town Council Meeting.

ITEM #4
Public Discussion






7:04pm

None.

ITEM #5
Text Amendment






7:06pm

Consider amending Article 3.8-1- Table of permitted uses.  The Last Resort of Carolina Beach Inc. is requesting Carolina Beach add an allowance for open air commercial platforms in Highway Business (HB).  The use is currently only allowed in the 
Central Business District (CBD).


Applicant:  Last Resort of Carolina Beach, Inc. 

Ed Parvin Presents His Memo

The Last Resort of Carolina Beach, Inc. is requesting to allow open air commercial platforms (OACP) in the HB zoning district.  Expanding the allowance of OACP’s would accommodate businesses in the HB zoning district that would like to provide larger outdoor areas.  The OACP use was originally added to address situations where the majority of the business activities were being conducted outdoors.  Currently OACP’s are only allowed in the CBD.  See appendix 1 and 2 to view minutes from the meetings where the OACP use was proposed and adopted.  

The basis for adding OACP’s was due to the concerns that a land use associated with a larger outdoor area could also have negative impacts on surrounding areas.  The OACP was developed with standards to help mitigate any negative impacts.  The OACP could be designed in the form of any type of permitted or conditional use such as retail, restaurant, bar, recreation, etc.  

ANALYSIS

After reviewing the purpose for OACP as was discussed in 2007, staff has concerns as to whether the use needs to be identified in the zoning ordinance at all.  To address staff concerns each provision of the ordinance that was adopted in March of 2007 has been analyzed below:

Article 23.3 Definitions

The current definition of OACP’s does not clearly state how the 50% should be calculated.  The intent of this definition was to state that if there is an outdoor area with a square footage greater than 50% of the indoor square footage than the use shall be classified as an OACP.  

The definitions for land uses that are described in Article 23 typically discuss the operation of the use.  For instance, a single family home is distinguished from a two family home.  Both these uses are clearly defined to accommodate one or two families.  What we at Carolina Beach are not accustomed to doing with a land use is defining how the operation is designed.  An analogy could be creating a new land use for residential development that decides to include wrap around porches.  In the past these types of decisions have been left to the owners of the property.  As long as the operation of the land use is consistent with the zoning, the Town has not interfered with the development until the creation of OACPs.  Designing a use with larger open areas caused concerns for many because it was not a typical building design.  Despite this having open areas designed for a land use is not atypical especially in a beach community.  We have several ordinances that will apply to all uses regardless of the design (i.e. noise ordinance).  Our existing regulations appear to cover the concerns that were addressed with the standards developed for OACPs.  The need for these standards is discussed below. 

Article 12.2 Development Standards for Particular Uses

Several specific standards are defined in this article to help alleviate any negative impacts that could be associated with OACP’s.  Each item is discussed individually in bold font:

(1)   An operational/business plan which addresses hours of operation, number of employees, goals of business, and other operational characteristics pertinent to the application.

This is already required as described in Sec. 17.5 of the zoning ordinance.

(2)   A parking plan which fully describes where and how the parking is to be provided and 
utilized.

This standard is already required under Article 7 Off-street Parking and Loading 
Requirements.  In addition, in the CBD most if not all applicants request and receive waivers 
from the required parking standards.

(3)   An indoor/outdoor crowd control plan which addresses how large groups of people waiting to gain entry into the establishment, or already on the premises will be controlled.

This is already required as described in Sec. 17.5 of the zoning ordinance.

(4)   A security plan for the establishment and any parking facility, including enforcement of patron age restrictions.

This standard was developed to ensure there was some management strategy planned to regulate who was utilizing the OACP.  The goal being to prevent against illegal actions such as underage drinking.

(5)   A traffic circulation analysis and plan which details the impact of projected traffic on the immediate neighborhood and how this impact is to be mitigated.


If a traffic analysis is required for a specific use then the ordinance should specifically state 
what should be entailed in the analysis.  For the one project approved as an OACP their 
analysis consisted of the following statement: “There is no road access to this site.  There will 
be no added vehicular traffic to the area.”  This surely does not meet the intent of what the 
original drafters of the ordinance were envisioning, but was accepted probably because there 
were no specific criteria listed in the standard.  Better language may be: A traffic analysis 
shall be provided when over 10,000 square feet of open area are provided.  The analysis shall 
show current and predicted level of service  (LOS) as calculated by a traffic engineer for all 
streets adjacent to  the use and/or parking spaces utilized by the use.  The traffic engineer shall 
also list recommended mitigation measures for the decrease in LOS.  Given this, the larger 
question is why do we not require this for all “large” commercial proposals?

(6)   A sanitation plan which addresses on-site facilities as well as off-premises issues resulting from the operation of the establishment.

This is already required as described in Sec. 17.5 of the zoning ordinance.

(7)   A noise attenuation plan which addresses how noise will be controlled to meet the requirements of the noise ordinance.

The accepted noise attenuation plan by the OACP approved by Town Council simply stated that they would follow the Town’s noise ordinances.  This is already a requirement under the Town Code.  Better language may be: “When over 10,000 square feet of open area is proposed the applicant shall provide at least three mitigation techniques to ensure noise remains within compliance of the current Town Code (i.e. increase landscaping, fencing, setbacks, etc.)”

(8)   Proximity of proposed establishment to residential uses.

This language is too subjective and will either get ignored or cause prolonged debate and 
possibly denial of a use that on its face appears to meet the spirit of the ordinance.  If this 
language is included there should be specific language designating how far the use must be 
from areas of 
concern such as residential districts.

(9)   Cumulative effect of proposed establishment on adjacent existing uses.

It is unclear as to how this language was intended to be implemented.  It would appear this 
concern would be covered after reviewing the site plan requirements under Article 17.5.

(10)   Town council may add additional landscaping requirements where applicable to screen objectionable views within and between uses and assists in noise abatement, maintaining the climatic balance and decreasing wind velocity and to assist in crowd control.

This language is too subjective and may also cause unlimited debate.  If additional landscaping is to be required it could be done on an incremental basis.  For example, as the percentage of open area increases the requirements for open space would also increase.

(11)   The outdoor area shall be safely lighted and be confined to the project property not to shine on adjoining properties.

Outdoor lighting is reviewed with all site plan submittals in accordance with Article 17.5 to ensure they are shielded.

Concern that becomes very apparent when analyzing the standards developed for OACPs are:


(1) Most of the standards for OACPs are already addressed in other sections of the ordinance. 
Having our ordinances designed with the same standards listed in separate sections could lead to 
confusion and inconsistencies within the ordinances; 


(2) Everywhere many of the standards are found in the zoning ordinance they are very subjective.  
There is no specific requirement that the approving authority can point to or direction for 
applicants who are reading the zoning ordinance.  For example, there are requirements that we 
review lighting, but there is no mandate that something be done to ensure a potential problem is 
addressed.  

These concerns are part of the reason staff continues to discuss completing a re-write of the zoning ordinance as was done in 2000, or development of a unified development ordinance (UDO).  

Article 3.8-1 Table of Permitted Uses 

The development of the OACP as a land use was the first time Carolina Beach has created an allowable land use that is exclusively based on design.  By doing this we may have inadvertently created problems for many land uses that are desired in our area.  For example, OACPs are only allowed in the CBD, which may render land uses in other zoning districts with large outdoor areas as nonconforming.  A good example would be public swimming pools which are allowed in every zoning district with the exception of I-1.   

Article 7.1 (d) Off-street parking space schedule

The current parking standard for OACP’s requires determining the maximum capacity of the outdoor space.   Maximum capacity is calculated through the NC building code.  This standard was chosen based on the concern that if several uses are proposed in an outdoor area, then it could be difficult to delineate exactly how much area is devoted to each aspect of the outdoor use.  Using maximum capacity provides one standard for all areas.  

Using the building code to calculate parking became problematic when the OACP use was actually put into practice.  The problem was the building code requires you to identify how the outdoor area will be utilized, which is exactly what staff was trying to get away from by using maximum capacity.  The most stringent interpretation of the building code would create an unreasonable parking requirement for the amount of proposed outdoor area.  
 

Our ordinances should be easy to understand so there is no confusion as to what the expectations are for new business owners planning to locate at Carolina Beach.  A better parking standard may be utilizing a percentage of the parking required for the primary use as was recently done for outdoor areas at eating and/or drinking establishments.  Eating and/or drinking establishments have the following parking space requirement:


1 per 110 square feet of Indoor Gross Floor Area. No parking shall be required for outdoor GFA if the 
establishment is located within 500 feet of a public parking lot.  A 50% reduction in the parking requirement 
shall apply to outdoor GFA if the establishment is not within 500 feet of a public parking lot.

OPTIONS

Based on the concerns reviewed in the analysis section, staff has identified three options for the OACP use.

1. Make no changes 

 Leaving the OACP language as it exist today will result in all uses outside the CBD that fall under the definition of OACP (i.e. recreation facilities) as nonconforming.  No change also leaves arduous standards that could result in business owners planning to locate at Carolina Beach being confused and frustrated with trying to comply with the standards our ordinances.

2. Expand the allowance for this use by adding it to the HB zoning district (request by The Last Resort Inc)

It has been determined through our analysis that none of the standards developed for an OACP are or should be unique to only OACP.  Most of the standards are already required for all uses.  

3. Remove the use (staff recommended and also supported by The Last Resort Inc.)  

Most of the standards developed for OACP’s are already addressed in other sections of our ordinance.  Other standards that are not addressed could be revised to be more objective and added in as a requirement for all uses.  

STAFF RECOMMENDATIONS

Staff recommends adopting the proposed language under option 3 for the following reasons:

1. Consistent with the 2007 Land Use Plan specifically policies that speak to promoting a resort market niche, entertainment, coastal community atmosphere, and the rich heritage of Carolina Beach (see attachment  4)
2. Removes ambiguous language from the zoning ordinance.
3. Opens the door to begin some of the reorganization efforts staff has hoped to accomplish with a rewrite of the zoning ordinance or development of a unified development ordinance.
Motion:  Commissioner Reynolds moves to recuse Commissioner Lewis from Item 5.  Commissioner McQuillen seconds.  Motion passes unanimously (6 to 0).
Board Questions/Comments:

Commissioner McQuillen states that because the applicant for this item is the Last Resort of Carolina Beach, she would like to state for the record that she has not heard any discussion from Commissioner Lewis to influence the Commission in any way.  

Applicant:  Kim Lewis, 670 St. Joseph Street, Unit 104 – Ms. Lewis believes that the current open air commercial platform ordinance is unfair to highway business owners and it discourages new potential business owners from locating to Carolina Beach due to these restrictions.  It also appears not to be in line with our beach and family friendly orientated community as we have with other areas on the beach.  Some of the reasons for this are that the highway business district does not closely border residential areas.  Typically highway business lots are much larger than those in the CBD giving the owner the opportunity use open air commercial platforms to conduct their business while meeting all other business zoning standards.  Highway business owners should be able to use open air business platforms as CBD business owners are allowed to do today.  This change could change the Town’s ability to enhance new businesses that would like to include a design with an open air business platform such as a Bahama Breeze that likes to have outdoor seating and entertainment while dining.  There is no real definition as to how the 50% is calculated as it relates to open air business platforms and indoor space.  We support the recommendation of the Planning and Zoning - most standards for the open air business platforms are addressed in the other sections of the zoning ordinance.  We think this will open the door on reorganization with the rewrite of the zoning ordinance or development of a unified development ordinance as recommended by the P&Z staff.

Motion:   Commissioner Reynolds moves to approve staff recommendation number 3 and it is consistent with the Land Use Plan.  Commissioner McQuillen seconds.  Motion passes unanimously (5 to 0).
ITEM #6
Conditional Use Permit





7:18pm

Consider a request for approval of a site specific development plan 


for a proposed Fairfield Inn, located at the following addresses: 

	1 Cape Fear Blvd (PIN # 313015-54-4836-000)
	1 Carolina Beach Ave S (PIN # 313015-54-5992-000)

	5 Cape Fear Blvd (PIN # 313015-545877-000)
	7 Carolina Beach Ave S (PIN # 313015-54-5870-000)

	8 Cape Fear Blvd (PIN # 313015-55-5014-000)
	9 Carolina Beach Ave S (PIN # 313015-54-5778-000)

	45 Cape Fear Blvd (PIN # 313011-55-4065-000)
	102 Cape Fear Blvd (PIN # 313011-55-3038-000)




Applicant:  Carolina Beach Land Holdings, LLC

Ed Parvin Presents His Memo

Carolina Beach Land Holdings, LLC is requesting a Conditional Use Permit (CUP) to approve a site specific development plan to allow the construction of a Fairfield Inn located on the properties just north of the Marriott.  Attachment #1 includes the application for a CUP and all required site plans.  The Fairfield Inn project has an active CUP, but Carolina Beach Land Holdings, LLC wishes to be approved for an extended period of time.  As stated on the application, this project is coming back for another approval due to the difficulties they have experienced in their attempts to secure financing for the project.

No aspect of the hotel has changed since it was originally approved by Town Council on January 08, 2008.  Attachment #2 shows: the minutes from when the CUP and road closures were approved and their corresponding staff reports.  Carolina Beach Land Holdings, LLC is requesting the Fairfield be approved under the same terms and conditions from the original grant order (see attachment #3).  Approval of a site specific development plan may give a project anywhere from two (2) up to five (5) years to start construction.  
APPLICABLE CHANGES SINCE THE ORIGINAL APPROVAL

This project was approved by the current Town Council.  The logical review for staff was to go back and analyze what has changed since January 8, 2008.  Many text amendments have passed since that time, but no changes to local ordinances or the 2007 LUP were discovered that would impact the approval of this project.  The Fairfield Inn is also present on the CBD Master Development Plan as an “approved development.”  The title approved development was used only to show what projects in the CBD had a vested right to build at the time the CBD Master Development Plan was created.  There are no statements in the plan that speaks in favor or against any of the approved developments.

The Division of Coastal Management (DCM) has passed new graduated setback rules that are not an issue for the Fairfield or other development projects in Carolina Beach.  The new rules are not applicable to Carolina Beach due to DCM classifying the Town of Carolina Beach as a “beach fill community.”  This basically means that the Town is still under the rules that were in place when the Fairfield Inn was originally approved.

PROJECT OVERVIEW:

A complete project review is provided in the staff write up found under attachment #2.  Specific characteristic of the approved plan for a Fairfield Hotel are listed below:

1. Zoning: 


CBD

2. Flood Zone:


VE-14

3. Setbacks:


0’ on the front and sides; the rear will be developed IAW the 



CAMA permit (11’4” will remain between the Marriott and the 



Fairfield)

4. Height: 


115’

5. Stories



11

6. Rooms: 


90

7. Parking: 


87 spaces (3 parking spaces and 2 loading spaces have been 



waived)

8. Total building
.

70,646 sq. ft.

9. Building footprint

8,589 sq. ft.

10. Lot sizes (sq. ft.)

Building site: 31,138; Parking Lot on Canal: 10,350; 




Cape Fear lot: 7,000; Total size = 48,448 sq. ft. or 1.11 acres.

11. Type “E” Landscape buffer on all road frontages; 10,000 sq. ft. parking lot = Type “B” buffer; 7,000 sq. ft parking lot = Type “A” buffer yard.

12. Storm water will be maintained on-site.

13. 12” water line shall be installed from Hamlet to Harper

Summary of Proposed Road Closing

Eastern end of Cape Fear (Tract 1) – 10,530 square feet

Portion of Carolina Beach Ave. South (Tract 2) – 3,750 square feet

Alley off of Carolina Beach Avenue South (Tract 3) – 1,063 square feet.

In return, the applicant will deed back to the Town approximately 8,050 square feet of the Cape Fear Avenue right-of-way.  The total amount that is being considered and will be included as part of the Fairfield project is 7,293 square feet.

The Technical Review Committee reviewed this proposal at its August 24, 2009 scheduled meeting.   The TRC recommended the project to be submitted to the Planning and Zoning Commission with the following comment:

1. The narrative should state the height will not exceed 115’ vs. “as defined by the zoning ordinance.”

2. The narrative should reference 87 parking spaces.  The fourth parking space that was waived has already been removed from the site plan.  Parking spaces 1, 19, and 24 in the eastern parking lot which fronts on CBAN and Canal shall be removed to accommodate a 5’ sidewalk and Type “E” buffer yard.

3. This site specific development plan does not give approval for any future development over surface parking lots.

Board Questions/Comments:

Commissioner McQuillen inquires about the NC General Assembly passage of SB 851.  Mr. Ferguson responded that the Governor signed it a couple of weeks ago and that it is an economic recovery bill.  Mr. Ferguson explained that it freezes the clock for two years.  The clock does not tick on any approved site plans, subdivision plats, development agreement or just about any kind of development you can imagine.  The General Assembly believed that they needed to give some kind of grace period for projects that are kind of hanging in the air right now and they do not want to see those expire simply because the economy has gone south.  Commissioner McQuillen states that the current CUP was issued January 8, 2008, if the Applicant was to get a five year extension on that one; there is a freeze on it until December 31, 2010.  Mr. Parvin responded that was correct.  Commissioner McQuillen stated that the Applicant’s five years would start January 1, 2011 on the current CUP he has right now.  Mr. Parvin stated that it would start January 2010.  Commissioner McQuillen stated that if they get the new CUP, it would give them 9 months longer.  Mr. Parvin stated that he thinks they will only get an additional 9 months on this CUP.  Mr. Ferguson stated that the Applicant wants five years from the time the Town Council approves their CUP.  Mr. Ferguson stated that staff would like for the P&Z Commission to put a specific date for expiration in their recommendation to Town Council regardless of what SB 851 states.  Commissioner McQuillen would like to know if the Applicant is willing to waive the time period allowed by SB 851 and instead have a date specific for expiration of the new CUP and just go for the five years.  Commissioner McQuillen stated that if not, the Applicant would have until 2016 before the CUP expires.  Commissioner Rees asked if the Commission is considering this plan or the plan that was given to them.  Mr. Parvin stated that the plan is the same except the new plan does not show the x’d out parking spaces.  Commissioner Rees states that at one point it looks like they moved the actual building and it looks like the plan the Commissioners have, the building is farther into the Boardwalk area.  Mr. Parvin suggests that the Applicant address that question.  Mr. Parvin states the plans should be the same.  Commissioner Rees stated that he remembers there were some issues on whether the previous plan was complete.  Commissioner Reynolds inquires how this affects CAMA permits since the new CAMA rules were enacted.  Mr. Hardison responded that CAMA permits are not required.  Mr. Parvin stated that they are within the setback requirements.  CAMA for the Town is the same because we are a beach fill community.  Commissioner McQuillen asked about the proposed road closings and that the figure went from 850 to 793.  Mr. Parvin stated that figure should not have changed.  Mr. Parvin stated that one number is what is deeded back and one number is what is going to Fairfield Properties so it is two different items.  

Applicant:  Stephannie Mebane, 1202 North Lake Park Blvd – Ms. Mebane stated they are only seeking identical approval for what they have and requesting five years from the date of that approval.  The only change would be the one parking space.  Commissioner McQuillen asked if the Applicant was willing to waive the allowances made in SB 851 for the two additional years.  Mr. Ferguson stated that in order to simplify the discussion, it would be prudent to say here is the date the site plan expires regardless of state legislation, including SB 851.  Mr. Ferguson stated if you assume the Council is going to approve the site plan at its October meeting that would give the Applicant five additional years, which would take it to October 2014.  Staff believes 7 years is too long a period and they are recommending to Council that it expire in five years – October 2014.  The Applicant is agreeable to those terms.  Commissioner McQuillen believes it is important since this is new and if the Commission and Council have to do these site specific developments, we need to be right on track with it.  Commissioner McQuillen asks if the Applicant could come back and ask for two vested rights.  Mr. Ferguson states no, they could not.  The Applicant stated that they paid both fees and are basically starting over. 

Board Questions/Comments:
Commissioner McQuillen asks about the two CUPs – there is one for the rides.  Mr. Ferguson states that it is possible to have several CUPs for one piece of property.  Mr. Ferguson stated that it is anticipated that they will come back for another year on the amusements.  Commissioner McQuillen inquired if the CUP for the amusements made any reference to other CUP.  Mr. Ferguson stated that it did not.  Commissioner McQuillen thanked the Applicant for agreeing to give one of the lots back to the Town.  Commissioner Efird stated that she did not have a problem extending the request and she expressed her thanks for the Applicant allowing the rides this summer – it made it a wonderful summer.  Commissioner Rees thought the Applicant would not have rights above the parking area but he cannot find it in this application.  Mr. Parvin stated that by approving the site plan it does not give the Applicant any air rights; however, the Applicant could always come back and seek that approval.  Commissioner Reynolds asked if the requirement for the connectivity was still in the grant order.  Commissioner Rees stated that it was not a requirement but a suggestion.  Mr. Parvin stated that it was number 38.  

Motion:  Commissioner McQuillen moves to recommend granting a Conditional Use Permit for these locations for Carolina Beach Land Holdings, LLC based on the foregoing Findings of Fact 1 – 4, specific Standards 1 – 7, the other requirements 1 – 41 also with the additions of the two recommendations based on the complexity of the approval staff recommends approval of the following conditions 1 and 2 possible condition to separate zoning and building of a site specific development plan for five years ending the date of Town Council approval.  Commissioner Efird seconds.  Motion passes (5 to 1 (Rees)).
ITEM #7
Text Amendment






8:03pm

Consider amending: Section 12.2, of the zoning ordinance to address the types, standards, and definitions of eating and/or drinking establishments in Carolina Beach; and Article 19 and 21 to address remedies for violations associated with: eating and/or drinking establishments as well as all other land uses in Carolina Beach.

                        Applicant: Town of Carolina Beach

Board Questions/Comments:  

Mr. Ferguson states the Town Attorney could not be at tonight’s meeting but he has revised the ordinances pursuant to the Commission’s direction at its last meeting.  Commissioner McQuillen stated that Commissioner Garcia’s concerns about due process have been addressed.  Commissioner McQuillen stated that she did go over her question about the signed complaint with the Town Attorney – the way she understands the process, if it is a building code complaint, it can be anonymous, if it is a complaint about a CUP, then it has to written and signed, if the complaint is by someone other than the Town.  Mr. Ferguson stated that was correct.  Commissioner Reynolds asked if the Council has seen these changes.  Mr. Ferguson stated that they have not.  Commissioner McQuillen stated that there is a lot in there but it covers just about everything and finally puts some teeth into it.  Mr. Ferguson stated that the biggest change is shifting the responsibility to the Board of Adjustment from the Town Council.  

Motion:  Commissioner Lewis moves to recommend approval of the amendments to Articles 19 and 21 and that it is consistent with the Land Use Plan.  Commissioner McQuillen seconds.  Motion passes unanimously (6 to 0).
ITEM #8
Non-Agenda Items






8:12pm

Commissioner Lewis would like the Planning staff to look at privilege licenses for people who live in condominiums.  He has been approached by residents who cannot operate an internet business if they reside in a condominium but if they live in a single family residence they can.  Commissioner Lewis thinks it may be another revenue source for the Town and would like to bring it up for discussion at the next meeting.  Commissioner Reynolds asked about the committee he and Commissioner Garcia were appointed to regarding the North End and if there had been a meeting scheduled.  Commissioner McQuillen stated that she did not believe the meeting has been set yet.  Mr. Ferguson stated that a definite date has not been set but they are working on scheduling it. 

ITEM #9
Adjournment







8:15pm

Commissioner Efird makes the motion to adjourn.  Commissioner McQuillen seconds.  All ayes.
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