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TOWN OF CAROLINA BEACH

1121 N. Lake Park Blvd

Carolina Beach, North Carolina 28428

(910) 458-2978

FAX (910) 458-2997

PLANNING & ZONING COMMISSION MINUTES

January 8, 2009
7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:00pm


Chairman McQuillen calls the meeting to order.

Commissioners Present:


Commissioners Absent:



Betsy McQuillen










Jim Rees




Jim Miller







Greg Reynolds






Sarah Efird

Shawn Underwood

Leah Garcia

Staff Present:  Jeremy Hardison, Zoning Administrator; Pam Clemmons, Acting Secretary

ITEM #2
Approval of the Minutes  





7:02pm
December 11, 2008 - Commissioner Reynolds moves to approve the minutes.  Commissioner Garcia seconds.  Motion passes unanimously (7 to 0).
ITEM #3
Staff Report on Recent Council Meeting(s)


7:03pm

Mr. Hardison explains to the Commission that the Town Council has taken no action since the last Commission meeting. 
ITEM #4
Public Discussion






7:10pm

None.
ITEM #5
Text Amendment






7:10pm

Amend Sec. 3.9.2 of Zoning Ordinance to allow for more than one story in accessory structures in residential zoning districts. 
Applicant: Brian Eskew
Jeremy Hardison Presents His Memo
SUMMARY OF THE REQUEST
The applicant, Brian Eskew, is requesting to change the one (1) story maximum height requirement for accessory structures in residential zoned areas and the MX district. He would like to have the height to be 25 feet to allow for a second story above the larger garages needed to accommodate boats and other recreational vehicles (See attached application).  Mr. Eskew built an illegal accessory structure at his home located at 405 Hamlet Ave. The structure is fifteen feet in height but has a second story. Staff gave Mr. Eskew the option to apply for a text amendment prior to fines being issued (see attached violation letter). 
The current one story allowance gives homeowners the flexibility to build taller accessory structures to accommodate larger vehicles, but the ordinance does not allow for the second floor storage areas.  A second floor in an accessory structure is not currently allowed as they may be utilized for home occupations or apartments, both of which are not allowed at Carolina Beach.  By allowing heights up to 25 feet, our ordinance would be setting up new accessory structures to easily convert into a use that the ordinance does not allow.  

Background

Mr. Eskew’s contractor applied for a building permit for a two (2) story accessory structure located at 405 Hamlet Ave.  At that time, the contractor was told that two (2) story accessory structures are not permitted. The owner modified the plans to meet the ordinance by removing a floor. His revised plans showed the storage shed as one floor with a storage shelf built inside the shed with no steps associated with the shed.  Mr. Askew informed staff that the height of the shed (15 feet) was necessary to store surfboards, poles, and tools in an upright position.  On August 5, 2008 a building final was past for a one story shed with no steps or second floor.  On September 19, 2008, it was noticed that work had been performed without a permit and was in violation of the ordinance: Specifically, new outside steps with a door leading up to a room above the storage area which was added after the final inspection.  

History

In 2005 a zoning amendment was presented to the Planning and Zoning commission to allow for accessory structure in the Highway Business District.  The proposed height regulation was one (1) story which was consistent with how the town treated the height of accessory structures in other zones. The Planning and Zoning commission brought up concerns with the one story regulation in regards to determining a “story” and recommended a set 15 foot height requirement in the highway business district. The recommendation was adopted by Town Council in April of 2005. (P&Z minuets attached)

Zoning

Accessory Structures are allowed in every district except CBD and I-1.  The maximum height of accessory structures is one (1) story for all zoning districts except the HB district which is 15 feet. In residential zones accessory structures shall not be permitted within any side or front yard, or within five (5) feet of the rear lot line. Current ordinance states that accessory structures in these areas may not constitute a proportionate size greater than 25% of the actual developed area, regardless of lot size. Staff would like to recommend changing actual developed area to principal building. The zoning ordinance does not define actual developed area but does define principal building. (Attached article 3.9.2)

OPTIONS

#1
Current Ordinance

The current ordinance limits the number of floors of accessory structures to one, but does allow for larger vehicle storage. 

Positive

Large vehicles that are common in a tourism based community such as Carolina Beach will have an adequate storage area.  

Negative

This ordinance does not allow accessory structures to create accessible storage areas within their accessory structures.  The current ordinance limits the utility of accessory structures by limiting the number of floors to only one (1).

#2
Applicant’s Request

Mr. Eskew would like to allow larger accessory structures with a height limit of 25 feet, and allow for accessible areas above the first floor.  

Positive

This accommodates all homeowners who value storage of their recreational vehicles and still would like to have storage areas above their accessory structure.  
Negative

Under this proposal the Town is allowing accessory structures to be designed in a way that would give homeowners more options with their accessory structure; illegal activities such as home occupations and apartments. Conversions of accessory structures to illegal uses may also increase density in the Town and potentially create conflict amongst neighbors.

#3 
15 Foot height limit 
This option gives an allowance for two story accessory structures, but restricts their height to 15’.  

Positive

Second story storage area would be allowed.  The limitation of 15’ will make it difficult for owners to convert the second floor into habitable space.  The building code requires 7 feet height for habitable space.

Negatives

The new allowance will create a chance for illegal uses to occupy second story accessory structures.  In addition, there would no longer be an allowance to build taller one story accessory structures that accommodate large recreational vehicles.
Staff Recommendations

Planning staff recommends option 3; place a 15 foot height requirement for accessory structures.  The current one (1) story requirement can become ambiguous.  For example, if someone wanted to build a 50 foot accessory structure, they could, as long as they did not have more than one floor.  Staff is recommending changing three areas to Article 3.9-2 to address accessory structures.  

1. A 15 foot height limit for all zones that allow accessory structures. 
2. Change actual developed areas to principal building.

3. Adopting standards for accessory structures (1-4 below).   

Staff would like to change the requirements for accessory structures for the following reasons.
· Consistent with the HB district & create a uniform height for all accessory structures 

· It would be difficult to convert storage space to habitable space because of the 7 feet habitable space building code requirement.

· Added height up to 25’ could open the door to illegal improvements that would lead to increase density (upstairs apartment, mother-in-law quarters).

· Allows homeowners a second floor for storage space in accessory structures. 

 Proposed recommended regulations for accessory structures:
1.  The accessory structure must maintain a residential appearance and shall not produce impacts     detrimental to adjacent properties as a result of traffic, noise, light, refuse, parking or other activities.

2. No accessory structure shall be occupied, leased, rented, or otherwise used for profit, income or for gain.

3. Accessory structure in residential districts shall not be used for any type of human habitation. 

4. Accessory structures with any dimension greater than 12 feet must meet North Carolina Building Code.

The Technical Review Committee (TRC) reviewed this proposal at its October 20, 2008 scheduled meeting.   The TRC recommended the project to be submitted to the Planning and Zoning Commission with the following comment:

Police: No comments.

Fire: No issues with the height. Recommends not having habitable space in any accessory structures. Does not have an issue with the distance between structures. 
Planning:  Keep height at 15 ft, not to exceed the height limits that exists in commercial districts (HB).

Operations: No comments.
Manager:  Not in attendance.

LAND USE PLAN CONSISTENCY:
The 2007 Land Use Plan does not address accessory structures specifically. It does address density and the scale of residential development which is identified as a key planning issue. The height of buildings is addressed with policy 31 below.  The proposed Height is consistent with Policy 31 but may encourage and lead to increased density. The Town will encourage moderate density (5,000 to 12,000 sq. ft. lots) single-family homes as the predominant housing form at Carolina Beach. With the proposed height limit at 25 feet for an accessory structure this may encourage a density increase and would therefore not be consistent with the 2007 Land Use Plan.
a. With the exception of Commercial 2, the Town shall support and implement maximum building heights throughout the community not to exceed fifty (50) feet. 
1. Exceptions to this height may be permitted up to sixty (60) feet maximum with one additional foot on the front and both side setbacks for each additional foot in height for land classification areas: Mixed use 1 north of Commercial 2; Commercial 1; North Pier Commerce; Residential 5; Marina Mixed Use; Mixed Use 3 east of Carolina Beach Avenue South; and Industrial.

2. No exceptions above 50 feet shall be granted for land classification areas: Boardwalk; Commercial 1.1; Mixed Use 1 south of Carolina Beach Lake; Mixed Use 2; Mixed Use 3 west of Lake Park Boulevard; Conservation; and Residential 1-4 areas.  The Town supports maximum building heights of forty(40) and forty-five (45) feet in the traditional, single-family residential zoning districts as they exist in the Town’s Zoning Ordinance and Zoning Map on August 6, 2007.
Article 23 Definitions:

Accessory use, structure or building:  A use or structure on the same lot with, and of a nature customarily incidental and subordinate to, the principal use or structure. See Article 3, Table 3.9.2 regarding maximum square footage of accessory structures on a lot relative to the principal structure. (Also see home occupation.) 

Story:  That portion of a building between the surface of any floor and the floor or roof above it. 

The following are considered stories:  

(1)   Mezzanine:  If it exceeds twenty-five (25) percent of the total floor area of the story immediately below it;  

(2)   Penthouse:  If it exceeds twenty-five (25) percent of the total area of the roof;  

(3)   Basement:  See definition of basement.  

Story, half:  A story which is situated in a sloping roof, the floor area of which does not exceed two-thirds (2/3) of the floor area of the story immediately below it, and which does not contain an independent dwelling unit.  

Appendix 

1. Applicants Application 
2. Violation letter
3. PZ Minuets from 2005 adding accessory structures to HB 

4. Proposed Language Table 3.9-2
5. Sunset Beach, Wilmington, Kure Beach, and Oak Island regulations for accessory structures. 
6. Land Use Plan Consistency
Commission Questions:

Commissioner Garcia expresses concern regarding the recommendation language which places restrictions on income and profit on accessory structures.  Mr. Hardison states the purpose is to prevent owners from being able to run a business out of their home.  Commissioner Garcia believes it is too restrictive.  They way it is written, it would prevent an owner from being able to store stock or other items in the space.  Commissioner Underwood suggests ending recommendation 2 after the word “rented.”  Commissioner Reynolds indicates the Building Code and the recommendations are contradictory to one another and expresses concern over the disparity in regards to the definition of human habitation and height requirements on accessory structures.  Commissioner Reynolds inquires into the setback requirements for accessory structures and why they are not required to meet the same setbacks as regular structures.  Mr. Hardison states that front and the sides are the same; however, the rear requirement is less.  Commissioner Reynolds discusses ways residents could possibly avoid accessory structure rules if they put a roof or breezeway connecting the two structures then the two structures would be considered one.  Commissioner McQuillen inquires into how many existing accessory structures are currently over 25’.  Mr. Hardison responds that he believes there are not that many.  Commissioner McQuillen inquires whether the Town considers piers to be accessory structures.  Mr. Hardison responds “no.”  Commissioner McQuillen asks whether owners can be required to build the main structure on their property before they can construct any accessory buildings or pools and why staff did not consider making that change with this ordinance especially when that particular issue became a problem for the Town previously and came before the Commission.  Commissioner Underwood questions whether staff overlooked requiring this of the previous owner in question.  Mr. Hardison responded in that case, the owner applied for a permit for a pool and residence and both permits were issued but the owner only picked up the permit for the pool, not the residence and it wasn’t until later that construction on the pool began and not the residence structure and a problem was presented.  Commissioner Miller suggests that language be added to the ordinance.   Commissioner Efird expresses concern that there are some situations when you need to build the pool or accessory structures first then begin the main structure.  Mr. Hardison states that except for the one case which came before the Commission, this really hasn’t been a problem for the Town.  
Applicant:  Brian Eskew, 405 Hamlet – Mr. Eskew understands that the ordinance requires an accessory structure to be subordinate to the primary structure and cannot have sewer or septic alone.  Also, the way ordinance is currently written it would allow a 40’ structure (which would be the height of a silo).  He just wants a quiet place to spend quiet time and not utilize the structure as a place to sleep or eat.
Public Comment:  Alan Gilbert, 601 Atlantic Avenue – He states that there is a difference between a home occupation and working from home.  He will save his other comments for the Council meeting. 
Commission Questions/Discussion:

Commissioner McQuillen states that the proposal before the Commission is what is best for the Town and not this particular applicant.  Commissioner Garcia states that she supports the proposal with the change to recommendation number 2 ending with the word “rented” and the code will take care of the other limitations on the property.  Commissioner Underwood agrees with Commissioner Garcia on recommendation 2 and limiting the height limitation to 15’ and with Commissioner Reynolds on the definition of human habitation.  Commissioner Reynolds also wants to make sure that the ordinance and the Building Code are consistent and do not contradict each other.  Commissioner Rees agrees with the 15’ limitation and clarifies the accessory structure cannot be more 25% of the principal building.  Commissioner McQuillen states she likes the fact of the 15’ limitation and attempting to contain the density of the Town. 
Motion:  Commissioner Underwood moves to recommend amending section 3.9.2 of the Zoning Ordinance, adopting Option 3 with staff recommendations 1-3 and specific standards 1-3 with the following provisions:  Specific Standard 2 shall be amended to read as follows: “2.  No accessory structure shall  be occupied, leased or rented.”  Specific Standard 4 is stricken.  Commissioner Garcia seconds.  Motion passes unanimously (6 to 0).
ITEM #6
Text Amendment






7:44pm

Consider amending the quorum requirements for the Planning
 and Zoning Commission.

Applicant: Town of Carolina Beach

Jeremy Hardison Presents His Memo
SUMMARY OF THE REQUEST
Staff is requesting the Town revisit the quorum requirements for the Planning and Zoning Commission.  An allowance of a simple majority to act as a quorum will help prevent unnecessary delays in Planning and Zoning recommendations and Town Council decisions that may result from vacancies on the board and/or member absences.  

During the Commission’s review of the Planning and Zoning Standards of Practice in the summer of 2008, it was discovered there was a discrepancy between what constitutes a quorum.  Our ordinance lists a minimum of five (5) members needed for a quorum, while the standard of practice only required four (4).  The Planning and Zoning Commission chose five (5) to be consistent with the zoning ordinance.  The 2007 Land Use Plan is silent on the issue of quorums for Planning and Zoning and Town Council.

DEFINITIONS
A quorum is defined by Wilkipedia.com as:

The minimum number of members of a deliberative body necessary to conduct the business of that group. Ordinarily, this is a majority of the people expected to be there, although many bodies may have a lower or higher quorum. 

A simple majority is defined by Wilkipedia.com as:

A voting requirement of more than 50% of all ballots cast.
OPTIONS

1.
Current Requirement of 5 members:

POSITIVES

1. This keeps the quorum at an odd number when only 5 are present, which prevents a tie vote, although an even number could still arise with six members.

2. A larger quorum requirement could allow for more deliberation and discovery of more ideas during the review process.

NEGATIVES

1. Planning and Zoning is a small board that has traditionally experienced high turnover.  Vacancies and absences often lead to items being tabled and hinder Town Council’s ability to make decisions.

2. Members of the community become frustrated when items are unnecessarily tabled.  This can discourage public participation.

3. There is an increase in advertising cost for the Town when a quorum is not present and items must be tabled.

2.
4 Member Quorum (Simple Majority)
POSITIVES

1. A simple majority is consistent with the vote necessary to conduct routine business by the commission.

2. A simple majority is consistent with the decision-making board’s (Town Council) standard utilized to conduct business.

3. May prevent unnecessary delays and costs in the process to get projects or amendments approved by Town Council

NEGATIVES

1. There will be an increased chance of a tie vote with a quorum of four (4) or six (6) members being possible.

2. A smaller quorum requirement could result in limited deliberation and discovery during the review process.

STAFF RECOMMENDATION

Staff recommends adoption of option 2 which will allow the Planning and Zoning Commission to conduct business with 4 vs. 5 members.  Staff recommends approval of this amendment for the following reasons:

1. Consistent with a “simple majority” which is also the requirement for Town Council.
2. Gives the public, applicant, and Town Council more assurance that items advertised will be heard as scheduled. 
3. The amendment is in general conformity with the 2007 Land Use Plan.
Commission Questions/Discussion:

Commissioner Underwood points out that originally the quorum required was five members because the Commission consisted of nine members instead of the seven members the Commission consists of now.  Commissioner Reynolds inquires into whether quorum can simply be defined as a simple majority and that would alleviate any need to make further changes if the make up of the Commission were to change again.  
Public Comment:  None.
Motion:  Commissioner Reynolds moves that the quorum requirements of the Planning and Zoning Commission be a simple majority of the members of the Commission.  Commissioner Underwood seconds.  Motion passes unanimously (7 to 0).
ITEM #7
Non-Agenda Items






7:50pm

None.
ITEM #8
Adjournment







7:52pm

Commissioner Efird makes the motion to adjourn.  Commissioner Underwood seconds.  All ayes.
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