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1121 N. Lake Park Blvd

Carolina Beach, North Carolina 28428

(910) 458-2978

FAX (910) 458-2997

PLANNING & ZONING COMMISSION MINUTES

March 12, 2009
7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:01pm


Chairman McQuillen calls the meeting to order.

Commissioners Present:


Commissioners Absent:

Betsy McQuillen



Leah Garcia



Jim Rees




Jim Miller







Greg Reynolds






Sarah Efird

Shawn Underwood

Staff Present:  Gary Ferguson, Planning Director; Ed Parvin, Senior Planner;  Jeremy Hardison, Zoning Administrator; Pam Clemmons, Acting Secretary

ITEM #2
Approval of the Minutes  





7:02pm
February 12, 2009 - Commissioner Efird moves to approve the minutes with corrections.  Commissioner Miller seconds.  Motion passes unanimously (6 to 0).
ITEM #3
Staff Report on Recent Council Meeting(s)


7:03pm

Mr. Ferguson provides a brief presentation on Town Council’s motions and votes at the most recent Town Council Meeting.
ITEM #4
Public Discussion






7:04pm

None.
ITEM #5
Conditional Use Permit





7:07pm

Consider a request for the retail shop formerly “Sand Barz Surf &

Skate” located at 9 Carolina Beach Avenue North (PIN 313011-55-5120.000) be converted into a Boardwalk Beach Club (Bar/Tavern).

Applicant: Scott Fitzgerald
Jeremy Hardison Presents His Memo
The applicant, Scott Fitzgerald, is requesting a Conditional Use Permit (CUP) to open a Bar/Tavern on the boardwalk located at 9 Carolina Beach Ave N.  The building is 1,796 sq ft and is currently being occupied as retail space. Previously it had been operated as a bar but there is no CUP on file. The bar will be called Boardwalk Beach Club and operate from 11:00am – 2:00pm.  The bar will offer fuzz ball, shuffle board, pool table and will have a DJ and may have prepackaged food.  

Parking

The existing retail space requires 9 parking spaces.  The proposed bar will require 17 parking spaces based on 1 per 110 feet of  gross floor area.  The applicant asked for a waiver of 16 parking spaces in his narrative but will need 17 parking spaces waived. 

7.1 (c) Waiver of Parking Requirements in Central Business District. States “Where properties are located within the CBD, parking requirements may be waived if public parking spaces adequate to meet the requirement are located within 500 feet of the use.” 

Due to the size of the parcel and existing building, it would be impossible for the applicant to provide parking on site. The boardwalk area has public parking in the vicinity of the proposed bar.  

Zoning
The property is located in the Central Business District (CBD).  Bars are allowed by conditional use permits in the CBD.  There are no setback or lot coverage requirements in the CBD.  A trash collection area will be provided in a container in the Central Business District. The structure is located in the VE-14 flood zone and is in a CAMA AEC.  There are no changes proposed in the footprint of the existing building with the exception of a required handicap ramp on two exits. The existing retail store has an existing ramp located off of the front door that will be used.  The second exit will be located on the side of the building leading to a 4 foot public sidewalk.  The applicant proposes to construct a 10 inch ramp on the sidewalk to meet ADA requirements.  In the CBD the measurement shall be 100’ distance from another bar/tavern.  The nearest bar is the Silver Dollar which is 112 feet measured from the closest portion of the building. (appendix 1).  

The impact on utilities and the environment will be minimum, therefore, ​​​​no upgrades in utilities are required by TRC.

Standards for Bars/Taverns:

Purpose: 

Bars/Taverns, because of their nature may have serious objectionable operational characteristics, particularly when they are in congested areas, require special regulations so that any such adverse effect will not contribute to the downgrading of the surrounding neighborhood or area.  

1.
No new bars/taverns shall be permitted within: (1) 200 feet of an established church or school; (2) 200 feet of any residential district; (3) 200 feet of another bar/tavern (in the CBD the measurement shall be 100’ distance from another bar/tavern); (4) A “new” bar/tavern as used herein shall be defined as a bar or tavern that did not exist on May 13, 2003.  

2.
A conditional use permit may be revoked if any of the following are discovered:

a.   
Upon a preponderance of evidence that the establishment's patrons display a pattern of disorderly, violent, indecent or unlawful conduct;

b.  
If the application contains any material misrepresentation, misstatement or omission, concerning information required to be provided.

c.   
If an ABC license is revoked then the conditional use permit shall also be null and void. 

d.   
If the use is found guilty by the ABC Commission of three (3) or more violations within any twelve-month period then the Town Council shall hold a public hearing to review the conditional use permit.

3. 
Conditional use permits are subject to review for continued compliance in accordance with Article 14 Sec. 21 of the zoning ordinance.  A conditional use permit may be revoked in accordance with Article 19 Sec. 19.8.

Specific standards. Applicant must make provisions for:

(1) Ingress and egress to property and proposed structures thereon with particular reference to automotive and pedestrian safety and convenience, traffic flow and control, and access in case of fire or catastrophe;

The property is located on the corner of the Boardwalk on Carolina Beach Avenue North and public sidewalk.  Two entrance/exit points are provided to the building, one located on the front of the structure and the other located on the southside of the structure.

(2) Off-street parking and loading areas where required, with particular attention to the items in (1) above and the economic, noise, glare, or odor effects of the conditional use on adjoining properties and properties generally in the district;


Parking requirements are as follows:


Eating and Dringking Establishments
1,796 sq. ft./110
16.3 or 17 spaces

The applicant is requesting a parking waiver from Town Council per Section 7.1.(c) in the 
amount of 17 spaces.  The zoning ordinance states, “Where properties are located within the CBD, parking requirements may be waived if public parking spaces adequate to meet the requirement are located within 500 feet of the use.” Parking for the 26 required spaces may be waived after the applicant signs a parking waiver stating the Town is not liable for any deficiency of public parking spaces.

(3) Refuse and service area, with particular reference to the items in (1) and (2) above;

The refuse collection site located on Canal and Raleigh will be utilized to handle all solid waste.

(4) Utilities, with reference to locations, availability, and compatibility;

The utilities were reviewed by the Operations Department and determined to be adequate.  There is an existing ¾” water line and 4” sewer line serving the facility.

(5) Screening and buffering with reference to type, dimensions, and character;

This is an existing building on the Boardwalk that is being renovated.  No screening or buffering are required.

(6) Signs, if any, and proposed exterior lighting with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district;

The applicant plans to maintain existing lighting on-sight.  All signs shall be permitted prior to being installed.

(7) Required yards and other open space and preservation of existing trees and other attractive natural features of the land;

There are no changes proposed in the footprint of the existing building other than a required handicap ramp located on the southside of the building.

General conditions. 

(1)
That the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved by the issuance of the C.U.P.;

The use was reviewed by TRC and will not materially endanger the public health or safety.

(2)
That the use meets all required conditions and specifications;

As proposed, the use is a bar/tavern, which has met the Standards for Bars/Taverns.

(3) That the use will not substantially injure the value of adjoining or abutting property, or that the use is a public necessity; and 


The proposed use is similar to the traditional atmosphere of the boardwalk.

(4) That the location and character of the use if developed according to the plan as submitted 

and approved will be in harmony with the area in which it is to be located and in general conformity with the Town Land Use Plan and Policies

Located in the Commercial 2 Land Classification Area as described in the 2007 Land Use Plan, this area’s predominant uses will be for tourist and family-oriented retail and services, with other considerably less vehicle-dependent commercial businesses such as offices, commercial lodgings, restaurants, and entertainment.  It is therefore staffs opinion that this use is in general conformity with the 2007 LUP.

TRC had the following comments at the February 16, 2009 meeting.

Manager:
Must address impact fees. Find previous uses: Bar, Night Club, Honey Bears and determine required impact fees. Will need privilege license. Use the existing Town provided dumpsters for trash and recycling at the rear of the property. Will need pool table to be signed off on.

Police:
No comments.

Fire:
Tables will need to be situated as to not block the ingress and egress. Max occupancy of around 76, but will be tweaked to account for storage space and bar area. Will need emergency lighting, fire extinguishers, and directional information for emergency exits.

Planning: 
Applicant needs to address the loading requirements in the narrative. Requirements as outlined in ordinance, given to applicant. Must ask for a waiver of 17 parking spaces from Council. Add to narrative that a manager on duty with name posted on wall/viewable space. 

Building:
Dressing room needs to be converted back to bathroom. Must have men’s and women’s facilities and handicap accessible. Occupancy requires two handicap accessible exits, either on the side or rear exit. Ramps from exists must meet ADA. 

Operations:
Need more detail on foods that will be cooked and dishes that will be used in order to determine whether or not the grease trap will need to be inspected. Must pay water set up fee.

STAFF RECOMMENDATION:

Planning Staff would recommend approval of the CUP with the following conditions if the proposal is to be recommended for approval to Town Council.

1. Must adhere to the Town of Carolina Beach Noise Ordinance.

2. Tables will need to be situated as to not block the ingress and egress. 
3. Refuse collection agency is handled collectively by the boardwalk area businesses.  The owner will be required to continue to participate in this program. 
4. All permits required by Federal, State, and Local Agencies must be submitted prior to Certificate of Occupancy.

5. Must secure a license form the town manager to operate any pool or billiard table, or other table for any game or play for which a charge is made.
6. A sign permit must be obtained for any new signs located on the property.

7. Strict adherence to all provisions of NC ABC license

8. Certification shall be provided that all improvements, shall be constructed and maintained according to the site plan approved by the Director of Planning or his designee) prior to Certificate of Occupancy.

9. Any modifications to this proposal (as deemed significant by the Director of Planning or his designee) will require new application for conditional use permit. 

10. If repairs exceed 50% of the tax or appraised value, the building must be floodproofed or elevated.

11. If parking requirements are waived the applicant shall sign a parking waiver stating the Town is not liable for any deficiency of public parking spaces.
12. Certification shall be provided that all improvements, including but not limited to              
paving, drainage, stormwater, landscaping shall be constructed and maintained according to the site plan approved by the Director of Planning or his designee prior to Certificate of Occupancy. 

13. Must have men’s and women’s facilities and handicap accessible. Occupancy requires two handicap accessible exits, either on the side or rear exit. Ramps from exists must meet ADA. 

14. Must meet the Standards for Bars/Taverns.

Board Questions/Comments:
Commissioner Reynolds asks whether there is a concern that this is a change of use for building code.  Mr. Hardison responds that yes it a change of use from retail space.  Mr. Reynolds asks if the sidewalk is part of the property.  Mr. Hardison replies that if you look at the survey it looks like it is part of the property and that he asked the Town Manager that question and he responded that the Town has an easement.  
Applicant:  Scott Fitzgerald, 2804 John Yeaman Drive, Wilmington, NC – States that this bar is going to focus more on the entertainment.  He plans to put on shows and things of that nature and make it more of a fun and lively atmosphere for the Boardwalk area.  


Questions to Applicant:  
Commissioner Reynolds inquires of the Applicant regarding the toilets in the facility and whether they are still in the back of the establishment.  The Applicant responds that everything is as it was originally, that there will be no real structural changes.  There will only be cosmetic changes.  Commissioner Reynolds states that the facility will have to be brought up to code.  The Applicant responds that he is aware of that.  Commissioner Reynolds states that the entrances will need to changed based on occupancy.  Commissioner Reynolds states that he is concerned with how people will get in and out of the building and that it is a safety issue.  The Applicant responds that during previous meetings he has been made aware of these issues and most of these issues have been addressed and the building will be up to code. 
Public Comment:  
Bobby Nivens, 315 Cape Fear Boulevard, Carolina Beach – Mr. Nivens owns Britts Doughnuts.  He used to own that building.  There have previously been bars in that location and it does not help the image of the area.  People have spent a lot of money and time to improve the image of area.  When there was a bar at that location previously, there were a lot of fights.  There was an absentee owner who came down every once and a while until they finally lost their ABC license.  
Lori Bilou, 523 Carolina Sands, Carolina Beach – Her retail location is next to Kelly’s Bar and she is concerned with the drunks and fights they already have with Kelly’s Bar.  
Linda Gordon, 211 Teakwood Drive, Carolina Beach  - It is time to think about what we want to do as a town.  This is bad timing.  There has been lot of time spent to clean up the Boardwalk. 

Duke Hangestrom, 920 Rip Tide Lane, Carolina Beach – He measured before the meeting and it is 112’ away from another bar but it is 59’ from another bar/restaurant and once you hit the evening hours the restaurant really just becomes a bar, with not a lot of food being served.  He thinks it is important to have a family friendly area.

Board Comments:
Commissioner Underwood sympathizes with the comments that have been made and in the 20 years he has been here there has been drastic change on the Boardwalk mostly for the better; however, there are still a lot of vacant buildings in the area.  This is an allowable use and all the Commission can do is to see that the Applicant complies with all the regulations and ordinances.  People have to make money with their investment and this is within the confines of the law.  Commissioner Reynolds inquires into the CUP process and whether a CUP follows the property.  There is not a lease on this property and other people are looking at it.  Is the Applicant is allowed to go forward if there is not a lease?  Commissioner Underwood states that ABC is not going to issue a permit without lease.  Commissioner McQuillen states that the owner has signed the application.  Mr. Ferguson responds that Commissioner Reynolds is correct, the CUP does follow the property.  The Town regulates the use and if things do start to go bad, there are rules and mechanisms in place to address those issues.  If there are more than three or more violations the Applicant would have to appear back before the Council to address those violations.  Commissioner Reynolds raises the issue regarding the process for measuring the distance between bars.  Mr. Ferguson states that the process has been administratively set and done as “the crow flies” and not ordinance driven.  There would have to be an ordinance adopted to address the measuring process.  Commissioner Miller inquires of staff how long a CUP has been required for establishments on the Boardwalk.  Mr. Ferguson states he believes it has been since the establishment of ordinance in 2000.  Commissioner Miller asks if a CUP has ever been revoked.  Mr. Ferguson states the Council has not.  Commissioner Rees states that he would rather see this be a retail shop but since the rule has changed it appears that this is an allowable use.  Commissioner McQuillen states that she would rather see retail space also and the Boardwalk group has done an excellent job.  She would like to see this establishment be successful not just open up and close right down.  She hopes the Applicant will keep all these comments in mind when operating this establishment.
Motion:  Commissioner McQuillen moves to recommend the CUP for the Bar/Tavern at 9 Carolina Beach Avenue North with specific standards 1 – 7 and general conditions 1 – 4 and that it is consistent with the Land Use Plan. Commissioner Miller seconds.  Motion passes (5 to 1 (Reynolds)).
ITEM #6
Conditional Use Permit





7:32pm

Applicant proposes to renovate the existing facility at 12 Carolina Beach Avenue North (PIN: 313011-55-6125.000) into an open-air amusement and entertainment complex with a specialty restaurant (capacity 45) serving prepared foods and assorted beverages.
Applicant:  Darrell Rackley

Motion:

Commissioner Underwood moves to recuse Commissioner Reynolds from Item 6 on the Agenda.  Commissioner Rees seconds.  Motion passes unanimously (5 to 0).
Ed Parvin Presents His Memo
The applicant, Darrell Rackley, is requesting a conditional use permit (CUP) to open a business in the Central Business District (CBD) and more specifically located on the boardwalk.  In just over one half of the floor space on the north side the proposed facility will have amusements, arcades, games, and entertainment.  The south side of the building will be designed as a specialty restaurant that serves prepackaged foods, beer, and soda (see attachment #1).  Both uses are allowed in the CBD.  The site was previously occupied by bumper cars which closed in 2004.  The structure is located in the VE-14 flood zone and is in a CAMA AEC.  
Specific standards. Applicant must make provisions for:

(1) Ingress and egress to property and proposed structures thereon with particular reference to automotive and pedestrian safety and convenience, traffic flow and control, and access in case of fire or catastrophe;

The property is located on the corner of the Boardwalk on Carolina Beach Avenue North 
and South Pavilion.  Two entrance/exit points are provided to the building located on South Pavilion (see attachment #2). 

(2) Off-street parking and loading areas where required, with particular attention to the items in (1) above and the economic, noise, glare, or odor effects of the conditional use on adjoining properties and properties generally in the district;


Parking requirements are as follows:


Specialty Restaurant

1,585 sq. ft./110
14.40 


Amusement/Entertainment
2,026 sq. ft./200
10.13 

Total Parking Requirement: 14.4 + 10.13   =
24.53 or 25 parking spaces

The applicant is requesting a parking waiver from Town Council per Section 7.1.(c) in the amount of 25 spaces.  The zoning ordinance states, “Where properties are located within the CBD, parking requirements may be waived if public parking spaces adequate to meet the requirement are located within 500 feet of the use.” Parking for the 25 required spaces may be waived after the applicant signs a parking waiver stating the Town is not liable for any deficiency of public parking spaces.

(3) Refuse and service area, with particular reference to the items in (1) and (2) above;

The refuse collection site located on Canal and Raleigh will be utilized to handle all solid waste.

(4) Utilities, with reference to locations, availability, and compatibility;


The utilities were reviewed by the Operations Department and determined to be 
adequate.  There is an existing ¾” water line and 4” sewer line serving the facility.

(5) Screening and buffering with reference to type, dimensions, and character;

This is an existing building on the Boardwalk that is being renovated.  No screening or buffering is required.

(6) Signs, if any, and proposed exterior lighting with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district;

The applicant plans to maintain existing lighting on-sight.  All signs shall be permitted prior to being installed.

(7) Required yards and other open space and preservation of existing trees and other attractive natural features of the land;


There are no changes proposed in the footprint of the existing building.

General conditions. 

(1)
That the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved by the issuance of the C.U.P.;

The building inspector is requiring the facility be conditioned (heated) in order to meet building code.

(2)
That the use meets all required conditions and specifications;

As proposed, staff has concerns that under this CUP the use could principally operate as a bar/tavern. This use is not allowed due to its proximity to other bar/taverns on the boardwalk.   

Reasons for this interpretation:

(a)
Bars typically operate with arcades, games and entertainment as are being proposed by Mr. Rackley.  There are very few bars that simply provide a place to sit and drink, without having other amenities.  

(b)
As stated in the definition of a bar, if the use is: “primarily engaged in the sale and service of alcoholic beverage for on-premise consumption during any period of the 
day” then it will be classified as a bar.   The applicant states the establishment could be primarily engaged in the sale of alcohol 
during certain periods of the day.  
However, we do recognize that many standard restaurants may become bars late 
in the evening.  The difference being: 

(1)
this use does not clearly fall under any category of eating or drinking establishment except bar/tavern, and 

(2)
the proposed use appears to be heavily dependent upon alcohol sales.
(c) 
Specialty restaurants are intended to allow establishments that specialize in certain type of food sales.  Examples of these as listed in the definition of specialty restaurant include: coffee and ice cream shops.  For instance, a “German Food Shop” could be a specialty restaurant, but this does not appear to be the proposal from the applicant.  After review of the menu, only typical bar food will be served at the establishment such as prepackaged sandwiches, beer, and pizza. The use does have a German theme, but this does not classify it as a specialty restaurant.  

(d)
The applicant intends to orient this use to children and families.  Most bars do have specific themes and cater to certain crowds.  This may be a children friendly environment for the majority of the day or for the time period the applicant runs the establishment.  Despite this, the CUP will run with the land not the owner.  In other words, although the use may cater to children and family’s under the current occupant, a new property manager may run the operation as a bar and still be in compliance with the CUP.

Definitions from the zoning ordinance:


Specialty Restaurant:  Establishments serving from inside dining, outside dining and/or from a walk up ordering counter, and may include retail sales.  Specialty shops cater to food and/or beverage sales for on-site or off-site consumption without providing a kitchen (i.e. coffee shops and ice cream shops).


Bars and taverns:  "Bars and taverns" shall be defined as establishments primarily engaged in the sale and service of alcoholic beverages for on-premises consumption during any period of the day as permitted by law. he incidental sale or provision of food or snacks shall not entitle such a use to be considered a restaurant under other provisions of this Code. The hours of operation of these types of establishments may exceed the normal operating hours of a restaurant or similar establishment. Synonyms: tavern, saloon, barroom, inn, pub, watering hole, drinking hole, gin mill, tap room.  
 
(5) That the use will not substantially injure the value of adjoining or abutting property, or that the use is a public necessity; and 


The proposed use is similar to the traditional atmosphere of the boardwalk.

(6) That the location and character of the use if developed according to the plan as submitted 

and approved will be in harmony with the area in which it is to be located and in general conformity with the Town Land Use Plan and Policies

Located in the Commercial 2 Land Classification Area as described in the 2007 Land Use Plan, this area’s predominant uses will be for tourist and family-oriented retail and services, with other considerably less vehicle-dependent commercial businesses such as offices, commercial lodgings, restaurants, and entertainment.  Should the principle use of the building become a bar, then the use as a bar is within 100’ of other bars in the CBD and if allowed would be in direct conflict with the zoning ordinance.

The Technical Review Committee reviewed this proposal at its February 16, 2009 scheduled meeting.   The TRC recommended the project to be submitted to the Planning and Zoning Commission with the following comments:

Comments:    
Manager:       Applicant must address grading around entrance at southeast corner, show on drawings how the new ramp ties into Town sidewalks.


The ramping will occur inside the facility


Town will need to determine impact fees, previous uses; entertainment facility v. specialty restaurant for impact fees potential. 
Credit will be given for the bumper cars.  A final determination on impact fees shall be made by the Public Utilities Department.

                        Applicant must address hours of operation.    


Hours are proposed as 10am to 2am

          

Narrative needs to be more specific about the request and operation of the facility.
The applicant has added additional information concerning the operation of the facility.

Police:             Address noise control measures.


The applicant plans to comply with the current noise ordinance.

Fire:                No comments as yet, needs to do research. 
The fire chief shall confirm the maximum occupancy load which according to the applicant is 151.

I have completed a site visit and comfortable with occupancy limits, exits and lighting, etc.  

Planning:     
In your narrative address all criteria in the ordinance for eating and drinking establishments.   


See attached narrative for this description


If primary operation will be as bar, needs to be classified as such. 


The applicant states the use meets the criteria of a amusement / 
entertainment facility with a specialty restaurant.

                        Address entertainment, activities, and menu in narrative. 
This has been included although the narrative states there will be at least 15 menu items, while the proposed menu only has 9 items.

                        Must provide menu to showing alcohol will not be primary source of revenue. 


A menu has been provided as required for specialty restaurants.

                        Show on drawings: seats, facilities, entertainment areas, stages, gaming locations. 
Proposed interior entertainment/amusements have been included on the site plan.

                        Address any outdoor lighting in narrative. 


Outdoor lighting will remain as it currently exists.
                        Remove open air designation from narrative.
This designation has been removed to prevent confusion with the use “open 
air commercial platform”

                        Show all adjacent businesses on the site plan.



This has been included on the revised site plan.

Building:        Will need dates (number of weeks/days) of operation if the facility will not be heated. 

After review of the building code, the building inspector has determined this facility is required to provide heating in order to maintain an minimal indoor temperature of 68 degrees.

Operations:   There is an existing ¾” water line and 4” sewer line servicing this facility.  No additional upgrades will be required.

STAFF RECOMMENDATION
Given the changing nature of activities; the name; and the theme of the business, staff has serious reservations in recommending approval of this CUP.  If, however, Planning and Zoning is comfortable with the proposal, staff recommends conditions 1-12 on the attached grant order (see attachment #2).

Board Questions/Comments:
Commissioner Underwood inquires that staff considers this a bar.  Mr. Parvin responds that yes, it appears to operate in the same manner as the CUP just approved.  
Applicant:  
Darrell Rackley, 1212 Beau Fain Drive, Carolina Beach – Mr. Rackley states that he when he began this process he was asked to submit a menu.  He used to own Pop’s Diner.  He cleaned it up and had a 101 rating.  He has dealt with Jeremy, Gary and Ed since he started this project.  He told them what he wanted to do and they told him to submit a CUP.  He did not ask to be a bar; however, he would like to be able to serve beer.  He would like to sell beer in a family entertainment environment.  He presents slides of the establishment.  He states there is a lack of family entertainment on the Boardwalk.  He wants to have a dessert counter called a “Taste of Europe.”  He will be selling German food made by caterers and brought in.  He does not want to be a bar.  He would like to be able to sell beer.  He feels without being able to sell beer he will lose revenue.  He will have games for the kids.  It will be called Mein Stein.  If you know German then you would know that Mein means “my” and Stein means “stone.”  “My Stone.”  My stone is the foundation of what he is starting.  It was not meant to be bar.  He has problem with the restriction of closing at 10:00 pm.  It is the beach and people like to stay up later.  He is just like anyone else.  He has been honest regarding his intentions all along.  He uses the example of Chucky Cheese and where you can get a beer and still be in a family environment.  He talks about the remodeling and other renovations he has made to the facility.  He is going to make money on the shirts and games.  His intent is not that this be a bar.  He does not want people to just sit around and drink beer. 
Public Comment:  
Greg Reynolds, 711 Canal Avenue – Mr. Reynolds has a couple of issues. The only reason the Applicant is here is because he wants to sell beer and the regulations say be must go through the CUP process.  He could go ahead and open and then come back and ask for a CUP to sell beer after it is opened.  It is a specialty restaurant where he will sell food and have games.  Yes, some bars do that also; however, this is for family entertainment not to be a bar.  He believes this will help in the effort to get family entertainment on Boardwalk.  Mr. Reynolds refers to Mr. Parvin’s memo and the ABC regulations that every establishment which sells beer makes 50% or more of their income off beer sales.  ABC would allow this use with the prepackaged foods.  He is concerned that this is an attempt to limit the use of a creative idea.  He thinks to treat this establishment as a bar is a misjudgment and a misuse of the ordinance.
 
Brandon Ross, 304 West 3rd Street, Carolina Beach, NC – He has been coming to the Boardwalk and seen all the bordered up windows.  He is tired of seeing that.  He has been helping Mr. Rackley for the last week and Mr. Rackley has said this is for the kids.  He would like the Commission to support this request and he is hoping for the best.
Dava Villapiano, 8217 River Road, Wilmington, NC – Owns the Silver Dollar on the Boardwalk. She supports the Applicant and thinks it is a unique establishment.  She does not think just because he wants to serve beer, it has to be a bar.  Mr. Ferguson states that the Town could place requirements on the establishment regarding its sales but they are trying to be cautious and act in accordance with the Land Use Plan to try and avoid the past problems on the Boardwalk.  Commissioner Underwood states that the ALE requirements are for liquor not beer.  Mr. Ferguson states that this appears that it may be a beer hall in the evening.   
Board Comments:  
Commissioner Rees states that this appears to be similar to the last project and the rules in place to address it.  It is hard to tell whether it will be restaurant or bar or an amusement complex.  Commissioner McQuillen states she would like to see something there and but she has a problem calling this a specialty restaurant.  It does not have the feel of a specialty restaurant and that it may turn into a bar in the evening.  There is nothing to stipulate how of much the area is to be used as entertainment.  She states that Black Horn started out that way and now they have moved that and gone down.  Mr. Ferguson states that establishment has had some issues with fire hazards and the building code.  Commissioner McQuillen thinks sometimes it is really hard to enforce CUPs and the Town has never revoked a CUP.  In considering the staff’s recommendations, she does not think this is a specialty restaurant.  Commissioner Efird believes that he has the right to use this property in this manner and as long as he sticks to his application.  She does not have a problem with it.  Commissioner Rees has a concern that there is nothing that really makes him have to stick to his application and to him it does not really fall into a specialty restaurant.  
Applicant Response:  The Applicant states that they are going to have German food and it is a specialty.  He did not put all the items on the menus because he did not want to make it public.  He has issue with other specialty food restaurants and it seems to be inconsistent.  He lost a lot of business at Pop’s Diner because he could not sell beer.  He thinks 10:00 is too early because the Boardwalk is up all night long.  Commissioner Miller inquires if the Applicant plans to have this as open air.  Mr. Rackley responds he does with screens.  Commissioner Miller asks then if it will be only seasonal.  Mr. Rackley responds no, it will have baseboard heating for the winter.  Commissioner Rees asks if that is a building code issue.  Mr. Ferguson responds yes it is a building code heating issue and has to be at 68°.  Mr. Ferguson asks who the Applicant plans to use as caterers.  Mr. Rackley responds the Funky Pelican and others.  The Funky Pelican is out of Carolina Beach.  Mr. Ferguson asks the Applicant to explain why the name changed.  Mr. Rackley responded that at first it was going to be the Blue Lagoon but then everyone said it was going to be a beer place.  He and his wife spoke about it and came up with the name Mein Stein and it was a German name.  The Applicant believed that if he brought in packaged food it could be a specialty restaurant.  He did not disclose his entire menu because he did not want everything he was doing to get out.  He is bringing in packaged food that is mostly European - Germany and Italy - and you cannot get it anywhere else on the island.  Mr. Reynolds states that he advised Mr. Rackley on the menu.  He recalls the Dive’s application as stating only steak and fish.  He states that the Tangerine had hotdogs and hamburgers on their menu but you cannot get hotdogs there anymore.  He is not sure about hamburgers.  He advised Mr. Rackley that you do not let out your trade secrets in your application.  Mr. Reynolds stated that the Black Horn came back and modified their CUP because they were not making the money they needed to stay open.  Commissioner McQuillen states that is why she used the Black Horn as an example.  They were not making their money off the amusements and that is what she is afraid will happen in this instance.  
Board Comments:  
Commissioner Rees inquires of staff that with the new menu does staff consider this a specialty restaurant.  Mr. Ferguson states that you have to go back to the intent of the ordinance and the ordinance was passed to include the sale of a specialty item only, i.e, Squigley’s, it is purely an ice cream establishment.  Another example would be the Trolly Stop.  You are going to go there to get a hotdog not for other things. You have the same thing with the Grind, you go there to get coffee.  The new menu does add a little more life to his application; however, the Commission needs to ask the question about the concept that it is not necessarily a nationally itemized food.  There used to be a place called Swanky Frankie’s.  It is clearly a hotdog place.  Staff became concerned with the changes on whether the Applicant understood what he is doing by applying for a specialty restaurant.  Commissioner McQuillen states the concern she has with it staying open until 2:00 a.m. and that it might turn into a bar.  The last Applicant came in as a bar and he met all of the criteria.  The ordinance states that the bars have to be a certain space apart and she does not want to see all that hard work go for nothing.  The Applicant states that he has spent a lot of money to get this facility repaired.  Commissioner McQuillen responds that it is unfortunate the Applicant has spent money into this establishment before his CUP was approved.  Mr. Ferguson responds that the staff never informed the Applicant that his CUP would be approved and there were a lot issues brought up at the TRC meeting.  At that time, the Police Chief and Mr. Parvin raised concerns about what this facility was going to be.  Mr. Rackley believes he has met all the criteria for the CUP.  Commissioner Rees believes that there is a perception at the Boardwalk of beer and bars and they are trying to clean up the Boardwalk.  Commissioner Miller states that just because you can apply as a specialty restaurant does not mean you will get it.  Commissioner Rees states that if you apply for a CUP and it is denied by the Town Council, you cannot apply again for another year.  Then you would really be in a hard place other than what you would be allowed to do by right.   
Motion:  Commissioner Rees based on staff recommendations moves to recommend that the CUP for 12 Carolina Beach Avenue North be denied.  It appears to be consistent with the Land Use Plan but unfortunately it is not consistent with our zoning ordinance and it does not conform with general condition 2.  The grant order to the Town Council needs to state conditions 12d (if the use is found guilty of three or more violations by the Town or the ABC Commission), 13 (no outdoor drinking) and 14 (closing time of 10:00 pm).  Motion passes (4 to 1 (Efird)).
ITEM #7
Text Amendment






8:30pm



Amend the zoning ordinance to consider modifying the standard used to

                        determine parking for outdoor seating areas at restaurants.

Applicant: Town of Carolina Beach

Motion:

Commissioner Rees moves to recuse Commissioner Underwood from Item 7 on the Agenda.  Commissioner Efird seconds.  Motion passes unanimously (5 to 0).
Ed Parvin Presents His Memo

SUMMARY OF THE REQUEST
Staff is requesting the Town consider amending the Zoning Ordinance to modify the definition of gross floor area (GFA) to exclude outdoor seating areas from the parking calculation.  Town Council passed a text amendment in September of 2008 changing how we calculate parking for eating and drinking establishments.  The previous ordinance was based on 1 parking space per 3 seats.  After review of other ordinances and completing a review of a sample of restaurants at Carolina Beach, it was determined that an equitable conversion from seats to gross floor area would be 1 parking place per 110 square feet of gross floor area (GFA).  
This analysis was done to examine GFA calculations for eating and drinking establishments, although it should be noted that currently GFA is utilized for two purposes in the zoning ordinance: (1) to calculate parking for eating and drinking establishment, and (2) is also utilized in determining the number of required loading spaces for all commercial uses.  GFA is measured from the exterior building walls of the use and includes all floors where the business is conducted. This includes outdoor seating or retail areas.  Inclusion of the outdoor areas appears to be excessive for several reasons:


1.
SIDEWALK CAFÉS

Currently we have an ordinance that allows restaurants to operate sidewalk cafés in the CBD.  The sidewalk cafés are located on public sidewalks.  They allow our downtown restaurants to offer the additional amenity of outside seating.   These areas are not currently considered in the calculation of required parking for these restaurants due to the seats being located off the property and in public right-of-way.   In addition, these seats were not considered due to 
outdoor seating being a seasonal and weather dependent benefit that has very little impact on parking demands for the restaurant.


2.
DEFINING OUTDOOR AREAS

Currently outdoor seating areas are included in the GFA calculation used to determine parking 
requirements.  The method utilized to define the outdoor seating area for an eating and drinking 
establishment is unclear and could easily fluctuate.  For instance, a restaurant may show only a 
small area for outdoor seating, when in reality the area could increase on a summer day.  Open 
areas should be clearly defined to prevent:


a.
Confusion as to what areas should count towards GFA


b.
Confusion as to what areas should be considered “open” vs. “enclosed.”


c.
Additional oversight to ensure compliance with the approved plan.  Staff’s additional 

oversight is time consuming and could negatively impact the Town’s relationship with 

the business.


3.
2007 LAND USE PLAN


The 2007 Land Use Plan supports the Town searching for innovative ways to limit on-site 
parking.  According to policy 41, requiring too much parking can have negative impacts on (1) 
the aesthetics of the Town and (2) storm water management.  


4.
LIMITED USE OF OUTDOOR FACILITIES

There are several eating and drinking establishments in Carolina Beach that have outdoor areas for seating.  Some examples 
include: 

	Ocean Grille and Tiki Bar
	Trolley Stop



	A&G Barbecue


	The Cottage / Zorbas/ Havana’s



	Tangerines


	The Blackhorn



	Harbor Masters


	Michelangelo’s



	Michael’s Seafood


	Beach Dogs



	The Tuscan Grill


	The Last Resort





In each of these examples outdoor seating areas are limited due to the majority of patrons 
wishing to sit inside, unless there are ideal weather conditions outside.  


5. 
PURPOSE OF OUR STANDARD


Our parking requirements are minimum standards that apply to a use.  The amount of parking 
actually utilized by the eating and drinking establishment may be less or slightly more during 
peak periods.  It is difficult to determine exactly how much parking is needed as this is often 
dependent on the successfulness of the establishment.  


Minimum parking standards utilized by many municipalities are developed through studies 
conducted by various professional organizations.  These values are unconstrained (they assume 
that parking is cheap to supply) and unadjusted (they are not adjusted to reflect specific 
conditions), and so generally reflect the highest level of parking supply that may be required.  
In most situations, these standards are excessive and can be adjusted downward often by a 
significant amount.  There are many factors that could be analyzed when determining an 
appropriate level of parking.  Some examples may include: 


1.
Is the parking free or priced;


2.
Is the area automobile or pedestrian oriented;


3.
Is there opportunity for surrounding uses to share parking and;


4.
As discussed in this text amendment, should a different standard apply to a portion of a 

use that is utilized infrequently?

Adjusting our standards to look at parking for outdoor seating differently than indoor seating brings eating and drinking establishments closer to what is truly needed on-site. 

ALTERNATIVES

OPTION #1: Current Ordinance

Our current ordinance requires 1 parking space per 110 square feet of gross floor area.  Gross Floor Area includes all floors where the business is conducted and any outdoor seating or retail areas.  

POSITIVE:  

· This standard was adopted to move away from seating which was difficult to manage by staff and business owners.

NEGATIVES:  

· Counting outdoor areas that get limited use may be an excessive parking standard.  

· Location of outdoor areas is subjective and difficult to calculate.

OPTION #2: Waiver of outdoor seating

Option two (2) utilizes two defined terms: indoor gross floor area and outdoor gross floor area.  Indoor GFA is always counted towards the parking requirement.  This option keeps the same standard based on square footage but removes any outdoor areas from the calculation.

POSITIVES

· Outdoor areas are only utilized during nice weather and have a limited impact on number of people visiting an eating and drinking establishment.

· Removes any issues that could arise with an increasing or decreasing outdoor seating area.

NEGATIVE

· This option would eliminate the majority of the parking requirement for eating and drinking establishments that are not close to public parking areas and have large areas devoted to outdoor GFA. 

OPTION #3 Limited waiver for outdoor seating areas.

Currently, our ordinance allows for off-site parking to be utilized if a lot is in the same ownership and within 500 feet of the principle use.  If off-site parking is utilized there must be unrestricted pedestrian access provided between both sites.  This works well when two commercial properties in the same ownership are in close proximity, but one property has a limited ability to provide parking.  A good example is Subway and the adjacent shopping center to the North.  Parking in the shopping center is limited, while surplus parking is provided at Subway.  Since these properties are in common ownership and pedestrian access can be provided, parking can be shared between the two uses. 

Option three (3) utilizes two defined terms: indoor gross floor area and outdoor gross floor area.  In this option indoor GFA is always counted towards the parking requirement.  Similar to the current allowance for private lots in common ownership; parking may be waived for outdoor GFA pending the proximity (within 500 feet) to public parking.  There are two scenarios for parking to be waived or reduced:


1.
Outdoor GFA is not counted when there is a public parking lot within 500 feet.


2.
50% of the parking is required for outdoor GFA when no public parking lot is


located within 500 feet.

EXAMPLES #1:  

In example #1 there is a public parking lot within 500 feet.  Since public parking is provided within 500 feet, the outdoor GFA is not counted toward the parking requirement.  Parking for this facility would be 20 parking spaces.






EXAMPLE #2

In example #2 there is public on-street parking, but the actual public parking lot is over 500 feet away.  Parking in this scenario would have to be provided for the outdoor GFA at a 50% reduction from the indoor area.  Parking for this facility would be 25 parking spaces.




POSITIVES

· Outdoor areas are only utilized during nice weather and have a limited impact on number of people visiting an eating and drinking establishment.

· Keeps a parking requirement for that is more feasible for outdoor areas.  This requirement is only applied in the more pedestrian oriented areas of town where public parking lots exist.

NEGATIVE

· Eating and drinking establishments must continue to be monitored to ensure adequate parking is installed if open areas are converted to enclosed areas.

STAFF RECOMMENDATIONS

Staff recommends approval of OPTION 3 for the following reasons:

1.
Promotes economic investment in all Carolina Beach commercial zones by simplifying the parking calculations for business owners and staff.  

2. 
Outdoor seating associated with sidewalk cafés is already excluded from the parking calculation.

3.
Limits confusion on what areas are considered “outdoor” vs. “indoor.”

4.
Furthers the goals of the 2007 Land Use Plan and is entirely consistent with the plan (see appendix 3).

5.
Removes areas of limited use (outdoor GFA) from the required parking calculation where public parking is provided.

Public Comment:  None.
Board Comments:
Commissioner McQuillen likes Option 3.  Commissioner Efird favors Option 3.  Mr. Ferguson clarifies that the seats would be completely outside.  Mr. Parvin looked at other areas like Chapel Hill and they do not charge for outside seats.  Commissioner McQuillen states that some municipalities do not charge at all for parking.  Commissioner Underwood agrees with Commissioner McQuillen and we also seem to waive parking because there is no parking.  Commissioner Reynolds ask about Tangerines and whether their porch would be considered enclosed or outside.  Mr. Parvin states that would be considered enclosed. 
Motion:  Commissioner Reynolds moves to recommend staff Option 3 on Memorandum covering Eating Drinking Establishment Parking Requirements. Commissioner Efird seconds.  Motion passes unanimously (5 to 0).
ITEM #8
Text Amendment






8:44pm



Amend Article 10; Fence Regulation of the Zoning Ordinance.

Applicant: Town of Carolina Beach

Jeremy Hardison Presents His Memo
At the February 12th  Planning & Zoning meeting there was discussion  concerning fences within the town. Based on the comments made at the February 12th meeting, staff has revised the current ordinance to address these issues.  

Please review the table below which illustrates Planning & Zoning direction. The P&Z direction was used in revising the ordinance:

	Issue
	Questions?
	P&Z Answers 

	Height of fence in Commercial 
districts
	Should it be different then residential
districts?          
	Yes

	
	How high should fences be allowed in
commercial districts?                                                                                                                                               
	6 feet by right anything higher 
subject to a CUP

	
	Should the front yard be limited in
height?  
	Yes 4 feet

	Height of fences in Residential
districts
	Should it be different then commercial
districts?          
	Yes      

	
	How high should fences be allowed 
in residential districts?                                                                                                                               
	6 feet maximum height.

	
	Should the front yard be limited in height?
	4 feet maximum height.

	Exemption height for certain
uses
	Should certain type of uses be exempt?
	Only commercial uses exceeding
the height  requirement should be 
subject to a CUP

	CUP required
	Should a CUP be available for residential
and commercial uses? 
	Only commercial uses

	
	Should we get away form fences having 
CUP's?
	For residential uses

	ISSUE
	Questions?
	P&Z Answers

	Building/zoning permit 
requirements
	Should a building permit or a zoning permit
be required?
	Zoning permits should be required 
for all fences not a building permit 
unless required under the building code.

	How to measure height
of fences
	Should the ordinance address specifically
how to measure height?
	Yes, should not be able to bring in fill 
dirt to manipulate the fence height.

	
	How should fences located on top of
retaining walls be measured?
	

	Setbacks
	Should there be a defined setback for 
fences off property lines?
	Should not have setbacks   

	Exterior vs. Interior finishes
	Should we regulate on which side of the
fence faces?
	Exterior finish should face outward.


2007 Land use Plan Consistency statement  

The 2007 Land Use Plan does not specifically address fences but does support the town avoiding obstruction from the view of public trust waters from Town land and/or public roadways.

TRC Comments from January 19, 2009 Meeting 

The building and fire department had the following comments 

36'' of clearance around fire hydrants. 

A building permit is required by building code if it is a commercial fence and is over 6 feet in height.
Appendix

1. Entire fence ordinance with proposed language

2. Minutes from the February 12 Planning & Zoning Commission 

3. Coastal towns fence regulations 

Board Comments:
Commissioner Underwood asks for clarification into whether fences erected after adoption would have to be in compliance if they were modified by 50%.  Mr. Ferguson states that fences would have to be in compliance after adoption if they were modified by more than 50% or more of the linear feet were improved then the entire fence would have to be compliance.  Commissioner Underwood states that it conforms to the other ordinances.  Commissioner Efird states concerns with the fence going completely to the property line.  Commissioner Reynolds inquires whether you can build a fence into the setback.  Mr. Hardison states that fences are considered structures.  Mr. Hardison states that you can currently build a fence up to your property line regardless of your setbacks.  Commissioner Underwood has a problem with Item d.  He does not think there should be restrictions on an oceanfront lot.  You would be restricting someone else’s view even though you purchased the property.  You should not punish the homeowner to protect someone else’s view.  There are public accesses to allow the public views.  This includes oceanfront and sound front.  Commissioner McQuillen thinks it is important to protect the public vistas.  Commissioner Underwood believes that is to protect the public vistas, not private property.  A 4’ fence is not going to afford the homeowner the same privacy as a 6’ fence.  Mr. Hardison points out that some communities have illustrations and from the public’s perspective it may be easier to use illustrations as a reference.   Commissioner McQuillen points out that maybe there should be a height restriction on commercial property.  Mr. Ferguson states that putting a height restriction on commercial property may be problematic.  Those applications vary and you never know what they may include, i.e., batting cages, etc.  Mr. Ferguson states it is up to the Commission if they would like to put a 10’ or 12’ height restriction on commercial property.  Commissioner Underwood states that in some instances as well as a batting cage, for instance, a hardware store, would need a higher fence to protect their stock.  Mr. Hardison states that some municipalities have 15’ or 10’ foot fences you can have by permit but you would have to meet the setback requirements.  Commissioner Efird brings up the issue with fences that are only 4’ tall and consist of wood and wire and would appear to be a hazard to area residents in the event of a storm.  Mr. Hardison states that there are currently no architectural standards for fences, as long as you meet the criteria.  Commissioner Rees mentions the fence at Pelican Watch now consists of barbed wire.  Commissioner McQuillen thinks those are some issues that need to considered.  Mr. Ferguson states that if you live on the ocean and you want to put up a sand fence, you do not need a permit.  If you are not on the ocean, you should get a permit.  Commissioner McQuillen states it should be considered that if you want to repair a fence you need to get a permit.  Commissioner McQuillen thinks this looks like a good ordinance.  Mr. Ferguson states that staff will bring this back to the Commission in a more polished fashion after hearing the Commissioners’ comments.   Commissioner McQuillen is supportive of taking out the fencing requirements on the oceanfront and sound front lots.  Commissioner Rees asks about whether that would include all sides of lot and that it should be included in the CUP process.  Commissioner Rees also believes it would limit a property owner from building a tennis court.  Commissioner McQuillen believes that 4’ would not be too restrictive.   Commissioner McQuillen has a concern with how close to the property line can you go to 6’ should it be the front corner of the main structure.  Therefore, it would be the side and the front.  Commissioner Reynolds believes you should come back to the setback line.  

ITEM #9
Non-Agenda Items






9:12pm

Commissioner Efird inquires about after hour access to the police station and is concerned that you cannot access it.  Commissioner Underwood states that we lost that access when we gave dispatch to the County.  

Commissioner Reynolds asks about who to report zoning violations to at the Town.  Mr. Hardison or Mr. Parvin can be called about zoning violations. 
Mr. Parvin reports that the Town Council would like to move quickly on getting an ordinance regarding vending licenses.  They would like to involve six committees and Planning and Zoning is one of them.  There are seven questions that have been developed.  They would like to meet April 2 at 10:00 a.m. with a representative from each of the committees to come up with a process to develop this ordinance.  Mr. Ferguson requests that each of the Commissioners answer the questionnaire and drop it off at the Planning Department.  Commissioners McQuillen, Reynolds and Rees will attend on behalf of the Commission.  Commissioner McQuillen will collect the Commissioners’ questionnaires to present at the meeting.  

ITEM #10
Adjournment







9:20pm

Commissioner Efird makes the motion to adjourn.  Commissioner Underwood seconds.  All ayes.
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INDOOR GFA= 2200 sq. ft.  





2200/110 = 20 parking spaces








PUBLIC PARKING LOT UNDER 500 FT 








OUTDOOR GFA = waived due to proximity to public parking





INDOOR GFA = 2200 sq. ft.  





2200/110 = 20 parking spaces





PUBLIC PARKING LOT OVER 500 FT AWAY





OUTDOOR GFA = 1100 sq ft.  1100/110 * 0.5 = 5 parking spaces








ONSTREET PUBLIC PARKING
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