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PLANNING & ZONING COMMISSION MINUTES

April 8, 2010

7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:03pm


Chairman Reynolds calls the meeting to order.

Commissioners Present:


Commissioners Absent:

Sarah Efird




Jim Rees





Leah Garcia

Brett Keeler



Greg Reynolds



Jessica Keenan



Tom Bridges

Staff Present:  Gary Ferguson, Planning Director; Ed Parvin, Senior Planner; Stephen D. Coggins, Town Attorney; Pam Clemmons, Acting Secretary

ITEM #2
Approval of the Minutes  





7:04pm
March 11, 2010 – Commissioner Keeler moves to approve the minutes with corrections.  Commissioner Efird seconds.  Motion passes unanimously (6 to 0).

ITEM #3
Staff Report on Recent Council Meeting(s)


7:08pm

Mr. Ferguson provides a brief presentation on Town Council’s motions and votes at the most recent Town Council Meeting.  The Commissioners, Mr. Ferguson, Mr. Parvin and Mr. Coggins discuss the Town’s CUP process and the Commission’s role in its recommendation and possible changes and streamlining of the process.

Motion:  Commissioner Keeler moves to request staff to submit alternative processes in handling CUP requests for the Commission’s consideration.  Commissioner Keenan seconds.  Motion passes unanimously (6 to 0).

ITEM #4
Public Discussion






7:52pm

None.

ITEM #5
Street Closing Petition:





7:52pm

The applicant is requesting closure of a portion of Croaker Lane, located north of Ocean Blvd in the Seagrove Subdivision.  The applicant requests closing 20 feet on each side of the right-of-way reducing the size of the right-of-way from 90 feet to 50 feet. Zoning: R-1



Applicant: Seagrove WF Investors, LLC

Ed Parvin Presents His Memo
SUMMARY OF THE REQUEST

The petition submitted by James E. Wallace is to close approximately 0.54 acres of right of way and dedicate 0.28 acres of right of way.  The areas to be closed include 20 foot portions of Croaker Lane located on the:

· East side of the street from Ocean Blvd. going north to North Carolina Avenue

· West side of the street from North Carolina Avenue going south 200 feet.

· West side of the street from North Carolina Avenue going north approximately 430 feet. 

Mr. Wallace would like to complete the formal road closure process that began with the Seagrove project approval.  Mr. Wallace’s request remains consistent with the original Seagrove neighborhood approved by conditional use permit in October 2004 (see attachment 1).

ANALYSIS

Typically the land is divided as equitably as possible, generally by way of a ‘50/50’ split between the adjoining land owners. Should certain adjoining land owners not wish to acquire land from the right-of-way, then generally the land will be offered to the other abutting land owners in a private agreement or could be given back to the Town.  In this instance the applicant is only requesting to close 20’ portions of the right of way.  Closing only a portion of a right-of-way can occur if the requirements of 160A-299 are met.  Right of Way closure requirements are outlined below.

THE PROCESS FOR STREET/ALLEYWAY CLOSURES:

1 - Petition or Request for Street/Alley Closing

The petition was received on October 19, 2009.  The Technical Review Committee has reviewed this item several times over the past few months in order to ensure the map for recordation accurately depicted the areas to be closed. The following comments were presented at the March 15, 2010 TRC meeting:


1. Include the property on the corner of Ocean and Croaker located on the east side of the street in 
the closure (owned by Mr. Michael Butt).  Verify the total land being closed (approximately  0.54 
acres?).

2. Show an overlay of the utilities on the proposed closure map to verify that no municipal 
easements will be required.

3. Combine the two properties where the right of way curves west (lot 9 and lot 14 on block 78).
2 - Resolution of Intent to Close

 The Town Council shall first adopt a resolution declaring its intent to close the street or alley and calling a public hearing on the question.  The vote to pass a resolution will be taken at the April 13, 2010 Town Council meeting.

3 - Publication of Resolution of Intent to Close and Notification to Adjoining Property Owners

 The resolution shall be published once a week for four successive weeks prior to the hearing, a copy thereof shall be sent by registered or certified mail to all owners of property adjoining the street or alley as shown on the county tax records, and a notice of the closing and public hearing shall be prominently posted in at least two places along the street or alley.


Publication Dates: April 14, 21, 28, and May 5
4 – Planning and Zoning Review
At the Town of Carolina Beach the Planning and Zoning Commission typically reviews road closure applications in order to accommodate a more thorough assessment before Town Council review.  This can be done without stalling petitions due to the General Statute requiring 4 weeks of notifications prior to Town Council’s public hearing.  

P&Z will review this item at their April 8, 2010 regularly scheduled meeting.

5 - Public Hearing Following Four Weeks of Advertising

Town Council Public Hearing on May 11, 2010:  At the hearing, any person may be heard on the question of whether or not the closing would be detrimental to the public interest, or the property rights of any individual.  If it appears to the satisfaction of the council after the hearing that closing the street or alley is not contrary to the public interest, and that no individual owning property in the vicinity of the street or alley or in the subdivision in which it is located would thereby be deprived of reasonable means of ingress and egress to his property, the council may adopt an order closing the street or alley.

6 - Record at Register of Deeds the Resolution Ordering Street Closed

A certified copy of the order (or judgment of the court) shall be filed in the office of the register of deeds of the county in which the street or any portion thereof, is located.

7 – Ownership of the right-of-way after closure

All right, title, and interest in the right‑of‑way shall be conclusively presumed to be vested in those persons owning lots or parcels of land adjacent to the street or alley, and the title of such adjoining landowners, for the width of the abutting land owned by them, shall extend to the centerline of the street or alley.  

Board Questions/Comments:

Commissioners discuss the item and additional information that is needed from the Applicant

Motion:  Commissioner Reynolds moves to recommend approval of the petition for street closure on Croaker Lane with the stipulation of the three items listed on the staff summary including the corner lot of Michael Butt on the corner of Ocean and Croaker, the overlay of utilities on the proposed closure map and combining the properties where the right of way curves west.  Commissioner Efird seconds.  Motion passes unanimously (6 to 0).

ITEM #6
Text Amendment






8:04pm

Consider amending the zoning ordinance to add internet sweepstakes as a conditional use in a limited number of zoning districts. Modifications to the proposed language may occur during meeting deliberations.



Applicant: Town of Carolina Beach 
Ed Parvin Presents His Memo
“Internet Cafés”, “Internet Sweepstakes” or as many North Carolina ordinances have codified them “Electronic Gaming Operations” have become a popular land use across the state.  The use is popping up everywhere and it is quickly becoming one of the most common uses in Carolina Beach.  As of today the following list shows what ones are in operation, but there are several others that may be opening soon (see attachment #1 to view the locations).  

Electronic Gaming Operations or “Internet café/sweepstakes” in Carolina Beach

	Name of Business 
	Address
	Number of machines paid for

	Snow's Cut Business & Internet Center
	1401 N Lake Park Blvd
	30

	Treasure Island 
	1140 N Lake Park Blvd
	19

	Boardwalk Internet Café
	12 Carolina Beach Ave N
	32 

	Pavilion Café
	7 N Pavilion Ave
	18 


Eating and/or Drinking Establishments with machines 

	Name of Business 
	Address
	Number of machines paid for

	Silver Dollar 
	3 Cape Fear Blvd
	4

	Majic Beans
	8 S Lake Park Blvd
	4

	Lazy Parrott 
	719 N Lake Park Blvd
	4

	Tangerine's
	300 N Lake Park Blvd
	4

	Seawitch
	227 Carolina Beach Ave N
	4


Purpose of this request

At their March 11, 2010 regularly scheduled meeting the Planning and Zoning Commission requested staff to bring back an ordinance to regulation electronic gaming operations. (see attachment 2)  There were many concerns expressed at the meeting including: criminal activities associated with the use, long hours of operation, location, age of patrons, sale of alcohol, and taxation of the use.  

History of electronic gaming operations in Carolina Beach and other parts of the state

Originally planning staff told those interested in opening “electronic gaming operations” that the use was not allowed because it was not listed in our table of permitted uses.  This interpretation was taken to the Board of Adjustment who ruled against staff saying the use should be classified as “retail.”  A retail establishment is permitted in the following zones by right: CBD, HB, MX, NB, and by conditional use permit in the MB-1 zone. In order to identify electronic gaming operations as a use independent of retail a text amendment must be passed.  

Why are so many people talking about Electronic Gaming Operations?  

Rich Ducker from the School of Government gives a good summary in attachment 3 as to what is this use and why it’s become so popular.  There is essentially a loop hole in the rules prohibiting gambling.  The loop hole allows for sweepstakes to occur such as scratch off tickets at a fast food restaurant, but the sweepstakes allowance is now being used to operate computer terminals.  The sweepstakes system typically invites patrons to purchase prepaid internet access cards that also happen to allow them to use computer terminals with gaming software as an ancillary benefit. According to promoters, the computer games do not directly determine what a customer wins the way slot machines do; they merely simulate games of chance. The customer may claim a predetermined sweepstakes prize at the sales counter.  

Future of Electronic Gaming Operations in North Carolina and Carolina Beach

It is thought that the NC General Assembly will make a decision on regulating or prohibiting electronic gaming operations during their next session.  For now no one knows the fate of the use in North Carolina, but in the interim we can regulate the use to protect the health and safety of the community and gain revenue for the town. The following are considerations that many local governments have reviewed when adopting regulations on electronic gaming operations:

1. Can we regulate separation between these uses in the same zoning district (i.e. Equal Protection under the 14th Amendment)?

YES.  According to Rich Ducker with the School of Government separation requirements may be applied in zoning ordinances to “electronic gaming operations.”  He states this allowance in his article under attachment 1 and staff has email him for confirmation.

2. Can we “Sunset” pre-existing uses?  That is to say can we give existing operations a window of opportunity to continue as they have but after a period of time they must comply with the new ordinance with all of its provisions?

YES.  Although only addressed for sexually oriented businesses in the NCGS, there have been court cases where amortization ordinances were upheld.  The questions asked by the courts when examining an amortization ordinance include:


(a) Whether the owner of the nonconforming use or structure has been 


provided or left with any practical use and reasonable value.


(b) Extent of harm to the public the nonconformity causes (i.e. health, safety, 


or aesthetics).


(c) Whether the grace period allows owners to recoup a substantial portion of their 
investment in the nonconformity.   Amortization time periods have been upheld by 
the courts for 
anywhere between 90 days up to five years.  The closer a grace period 
comes to allowing an owner to eliminate the cost of coming into compliance; the more 
reasonable it is to require the owner to make that contribution to the community.

3. Can we regulate accessory sweepstakes like we regulate principle use sweepstakes? 

IT DEPENDS.  Some of the regulations may be difficult to transfer such as hours of operation and age of patrons. For instance, it would be difficult to enforce a requirement that a restaurant stop using electronic gaming machines at 10pm when they stay open until 12am.

If you allow sweepstakes as an accessory use there would have to be a very clear distinction as to what are accessory sweepstakes.  You may want to limit what type of uses can have accessory sweepstakes and it what zones.  For instance the current accessory sweepstakes that have opened are all 4 or less machines in eating and/or drinking establishments.  Based on this you could limit accessory sweepstakes to the same zoning districts as eating and/or drinking establishments and only allow up to four where the principle use is an eating and/or drinking establishment.  This type of ordinance would minimize the amount of nonconformities that would be created and generally allow what business owners seem to currently want in their operation.
4. Are there secondary impacts of this use such as increase in crime or nuisances?


The impact of internet sweepstakes has not been quantified in Carolina Beach or other 
communities as the use is fairly new in North Carolina, but electronic gaming 
operations are being associated with criminal activities such as robberies, and drugs 
activities.   There also appears to be little or no positive economic impact of the use.  
Many communities are seeing electronic gaming operations pop up in poverty stricken 
areas such as the one described in the Burlington NC new below.  The games give those 
who may be down on 
their luck a chance to win or steal money quickly.

BURLINGTON NC.  An employee of the Church St. Sweepstakes Internet Cafe said as he was closing up and leaving, someone with a handgun demanded he return inside and get money. It happened around 4 a.m. Thursday. The employee wasn't harmed.   The suspect then left with an undetermined amount of money. A second suspect was seen in the parking lot running from the scene with the first.   Some people who work nearby told WFMY News 2's Justin Quesinberry they worry about the late night and early morning hours. The location, and other similar businesses, does not have a set closing time.  The neighbors said Internet sweepstakes businesses draw crime, especially because people win money playing the games, which makes them potential targets. 

5. Finally what are our limitations on taxing these machines?  What do we need to prove that a fee of say $2,500 per machine is reasonable? 

If crime does increase as a result of allowing this type of use in Carolina Beach then there will also be an increase in resources the Town needs to dedicate toward maintaining public safety.  To help pay for additional resources privilege license taxes may be a good source of revenue.  The question of how much to charge is addressed by Christopher McLaughlin in his two articles copied under Attachment #4.  Currently the Town of Carolina Beach charges $5 per machine.  This is an annual fee paid each July 1 when a privilege license is renewed.  Below is a summary of the points he makes in the articles:

Municipalities are granted broad authority  under GS 160A-211 to levy privilege license taxes on all businesses operating in their jurisdictions unless a statute specifically limits or bars taxation of a particular type of business.  A city could tax these operators under its existing ”service” category for privilege license taxes or could create a new category aimed only at cyber sweepstakes operators.  The privilege license tax on a new “cyber sweepstakes” category could be higher than that charged other businesses, subject only to the requirement in the N.C. Constitution that the taxation power be exercised in a “just and equitable manner.”  Although the state appellate courts have not provided explicit guidance on this subject, it’s clear that at some point a tax would become so burdensome as to become unjust.   A  $1 million tax on sweepstakes operators sounds unjust, but $10,000 per business or $5,000 per gaming terminal might not be. In response, more and more municipalities are creating new privilege license tax categories aimed at internet sweepstakes operators.  Hendersonville was one of the first towns to act, adopting a flat tax of $2,600 for such businesses in October.  Municipalities seem to be upping the ante in recent weeks, with each new tax higher than the previous one.   Aberdeen just adopted this ordinance calling for a flat tax of $2,000 plus $2,500 per machine.   Last month, Oxford and Kannapolis were two of the first towns to adopt a gross receipts tax for these businesses: both will be charging $500 per machine plus a percentage of the business’s profits. With many of the stand-alone internet sweepstakes parlors offering ten or more computers for gaming (gambling?) use by their customers, these taxes could prove to be a substantial source of revenue for some towns.

Under the repealed-but-still-applicable GS 105-66.1, cities are subject to a $5-per-machine cap for privilege license taxes on electronic video games.  But that cap covers only machines that “play electronic video games when a coin or other thing of value is deposited in the machine.”  Based on my field research–I won $12!–and newspaper reports, customers generally are provided a password to access the internet sweepstakes games.  Because nothing is “inserted” into the machines to begin playing, I don’t believe the $5 cap would apply to internet sweepstakes operators. 

PROPOSED ORDINANCE

Pending the value of the Town there are several avenues available to regulate electronic gaming operations.  Three ordinances have been drafted by the staff to give Town Council the ability to view different options.  A description of each is listed below followed by the actual ordinance language.  The options are presented from most to least restrictive.

Option 1: Allow Electronic Gaming Operations in I-1

This option limits the use to the industrial zone (I-1) which severely restricts the possibility of any new electronic gaming operation from opening.  The I-1 zoning district has one large parcel on the east side of Dow Road with a primary business that sells landscaping plants such as palm trees.  A mini storage is located on the west side of the road.  Seventy-two (72) of the seventy-six (76) acres in I-1 remains undeveloped and 61 acres of undeveloped area is in one person’s ownership.  

Option 2: Allow Electronic Gaming Operations in HB and as an accessory use in HB and CBD

This option limits the use to the HB zoning district with separation requirements.  The use would be allowed as “accessory” to eating and/or drinking establishments in the HB or CBD as many are seen today.  In addition the privilege license tax is proposed to be increased as has been done by most communities adopting ordinances to regulate electronic gaming operations.  

Three methods for imposing the tax have been implemented by North Carolina Communities.  The first and most common method is a cost per machine.  For instance, a tax of $2,500 per machine was adopted by Aberdeen.  The second method and as also done by Aberdeen is a flat rate tax.  Aberdeen adopted a $2,000 flat rate was adopted for the actual electronic gaming operation.  The third and final method as Christopher McLaughlin from the School of Government mentions, Oxford and Kannapolis were two of the first towns to adopt a gross receipts tax for these businesses: both will be charging $500 per machine plus a percentage of the business’s profits.  

Staff is not recommending charging a percentage based on gross receipts but simply basing the tax on the number of machines.  The reasoning is gross receipts would be an additional function for our Finance Department to manage and may be viewed as too intrusive to business owners.  The flat rate is feasible and could also be considered for principal electronic gaming operations.  To keep in line with how we are currently operating staff is suggesting that the tax be  limited to per machine as we do now, but that it be increased from $5 per machine to anywhere up to $2,500 per machine.  

Option 3: Continue as we are currently operating

The Board of Adjustment ruled that internet sweepstakes should be treated as retail.  Currently we are permitting the operations under these standards.  Town Council may have no problem with how and where the sweepstakes are operating.  If that is the case we can continue to permit the machines throughout the commercial zones in Carolina Beach without specific regulations or standards being placed in the ordinance.

ADDITIONAL IDEAS FOR REGULATION

In considering the three options Planning and Zoning and/or Town Council may have a desire to adopt a hybrid of the three proposals.  In a meeting with the Town Attorney and planning staff an array of regulation options were discussed.  For an overview of this discussion and a more comprehensive list of possible ways to regulate electronic gaming operations please view attachment #5.

Board Questions/Comments:

The Commissioners, Mr. Parvin, Mr. Ferguson and Mr. Coggins discussed this item and the status of pending litigation throughout the state and the options available to the Town in regulation of the industry.  The discussion involved limitation on machines for accessory and principal uses; hours of operation; parking requirements; additional requirement for public safety in the Town; consistency with the land use plan; privilege and use taxes on gaming businesses.  The Commissioners discussed the decision of the Board of Adjustment of retail designation of gaming operations.  The Commission discussed what other communities in the state are doing to regulate this industry.    

Motion:  Commissioner Keeler moves to recommend internet sweepstakes as a permitted use in a limited number of zoning districts choosing option #2 with the following changes to Article 12.2: shall be a minimum separation of 400’ between each electronic gaming operation; Hours of operation from 8:00 am to 11:00 pm; limit the number of machines for accessory use to 4; to increase the privilege tax from $5 per machine to $3,500 per machine with a flat tax of $2,500 per establishment; add a sunset clause for already established retail operators of electronic gaming to 60 days or shorter amount of time if enforceable; require similar background checks as required of the amusement operators and similar to ABC checks; principal uses required to have visual all the way through from the outside (clear site lines); parking requirements are 1 parking space per 2 machines.   Commissioner Bridges seconds.  Motion passes 6 to 0.  

Motion:  Commissioner Bridges moves to limit the number of machines for principal use to 20.  Commissioner Efird seconds.  Motion passes 4 to 2 (Keeler and Reynolds).

Motion:  Commissioner Keeler moves to recommend that the previous text amendment that passed unanimously is inconsistent with the 2007 Land Use Plan.  Commissioner Garcia seconds.  Motion Withdrawn.

Motion:  Commissioner Bridges moves that the P&Z Commission goes on record that they are opposed to the terming of retail that was designated by the Board of Adjustment and the establishments are incongruent with the Land Use Plan.  Commissioner Keenan seconds.  Motion passes unanimously (6 to 0).

Motion:  Commissioner Keeler moves that the text amendment just passed is inconsistent with the Land Use Plan.  Commissioner Reynolds seconds.  Motion passes unanimously (6 to 0).

ITEM #7
Non-Agenda Items






10:13pm

None. 

ITEM #8
Adjournment







10:14pm

Commissioner Efird makes the motion to adjourn.  Commissioner Garcia seconds.  All ayes.
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