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PLANNING & ZONING COMMISSION MINUTES

May 13, 2010

7:00 P.M.

ITEM #1
Call to Order & Roll Call





7:00pm


Chairman Rees calls the meeting to order.

Commissioners Present:


Commissioners Absent:

Jim Rees

Sarah Efird










Leah Garcia

Brett Keeler



Greg Reynolds



Jessica Keenan



Tom Bridges



Council Members Present:



Pat Efird



Lonnie Lashley



Dan Wilcox

Staff Present:  Gary Ferguson, Planning Director; Ed Parvin, Senior Planner; Tim Owens, Town Manager; Stephen D. Coggins, Town Attorney; Pam Clemmons, Acting Secretary

ITEM #2
Approval of the Minutes  





7:01pm
April 8, 2010 – Commissioner Efird moves to approve the minutes.  Commissioner Keeler seconds.  Motion passes unanimously (7 to 0).

ITEM #3
Staff Report on Recent Council Meeting(s)


7:04pm

Mr. Ferguson provides a brief presentation on Town Council’s motions and votes at the most recent Town Council Meeting.  

ITEM #4
Public Discussion






7:02pm

Jack McKeg, Owner Mary’s Art Boutique, Boardwalk – Mr. McKeg expressed concerns about entertainment outside his establishment he is trying to provide and the code enforcement issues he is having.  

ITEM #5
Electronic Gaming Operations:




7:28pm

The Carolina Beach Town Council will meet in a joint session with the Planning and Zoning Commission, at which time the meeting will be open to all interested parties and the general public to review options, standards and fees for regulating Electronic Gaming Operations.  This is also the regularly scheduled meeting of the Planning and Zoning Commission.
Ed Parvin Presents His Memo
Summary of this request

The purpose of having a joint meeting between the Planning and Zoning Commission (P&Z) and Town Council is to have a more comprehensive review and discussion on options for regulating and taxing electronic gaming operations.  Both boards have reviewed background information on electronic gaming operations in addition to already having some discussions on ways to regulate and tax the use.  

Actions by Planning and Zoning

Discussions began at P&Z’s March 11, 2010 regularly scheduled meeting where staff was directed to draft an ordinance and give background information on electronic gaming operations.

At the April 8, 2010 P&Z meeting staff presented a memorandum giving background information on the use and presented ways to regulate and tax the use.  After discussing regulations and privilege license taxation opportunities a recommendation was forwarded to Town Council for their consideration.  

Actions by Town Council

Town Council reviewed the staff’s research and P&Z’s recommended ordinance at their April 13, 2010 regularly scheduled meeting and expressed the following concerns:

1. More time is needed to review regulations and fees; 

2. Additional information is needed on how NHC and Wilmington plan to regulation the use;

3. Examine additional requirements for existing businesses who would like to have electronic gaming machines as accessory to the primary business.

Based on these concerns Town Council adopted a privilege license tax of $3000 per machine and instructed staff to initiate a moratorium on electronic gaming operations while staff continues to research regulations and taxation for the use.  On April 27, 2010 Town Council adopted a 60 day moratorium to expire on June 26, 2010 or upon adoption of the associated amendments to the zoning ordinance, whichever comes first.  

Joint Meeting Discussion

Staff has outlined possible ways to regulate and tax electronic gaming operations.  Staff recommends discussing the following questions to gain a consensus on each standard.  In addition, the standard that was adopted by New Hanover County is listed under each question.  As of the date this memo was drafted no ordinance had been adopted by the City of Wilmington.

PRINCIPAL USE REGULATIONS:

YES / NO
No Additional Regulations – continue to allow under retail

YES / NO
Do you want to regulate hours of operation?


NHC: 8am-12pm 7 days per week

YES / NO
Do you want to regulate alcohol?


NHC: No alcohol sales allowed.

YES / NO
Do you want to regulate number of machines?


NHC: Maximum of 10 per business

YES / NO
Should the use be conditional or permitted by right?


NHC: Conditional Use Permit is required.

YES / NO
Do you want to limit cash payouts?


NHC: $600 maximum, anything above this shall be paid by check or credit.

YES / NO 
Should parking be based on number of machines?

YES / NO
Should parking be based on gross floor area?



NHC: 1 space per 100 sq. ft. of gross floor area or 1 space per 2 




terminals/computers, whichever is greater.

YES / NO
Do you want to create distance requirements?


NHC: 500 feet measured in a straight line in any direction from the closest 


point of the building and parking lot of the proposed business to the property 


line of any of the following: a) a residence or residential district; b) a place of 


worship or other religious institution; c) A day care center, public or private 


school; d) a public park, playground, public library; e) another electronic 



gaming operation; f) an adult entertainment establishment.

YES / NO
Do you want to adopt a grace period for existing operations to come into 

compliance?



NHC: Nonconforming electronic gaming operations shall be removed or 



brought into compliance within 5 years of adoption of their ordinance.

ACCESSORY USE REGULATIONS

YES / NO
Should Accessory electronic gaming operations be required to be in the same structure as the principal use?



NHC: Yes

YES / NO
What is the maximum number of machines that would still be considered 

accessory?


NHC : no more than 2.

YES / NO
Should multi-unit buildings (i.e. shopping centers) have additional 


regulations?

YES / NO
Should additional parking be required for accessory gaming machines?



NHC: One additional space above the requirement for the primary business 


use.

YES / NO
Should accessory gaming operations be permitted by right?



NHC: Electronic gaming operations are permitted by right in any commercial 


operation, but limited to specific business and industrial zoning districts.

YES / NO
Do you want to adopt a grace period for existing accessory operations to come into compliance?



NHC: Nonconforming accessory electronic gaming operations shall be 



removed or brought into compliance within 2 years of adoption of their 



ordinance.

ADDITIONAL REGULATIONS NOT CONSIDERED BY NHC

YES / NO
Criminal background checks shall be performed on all employees.  



Employees convicted of a felony or a sexual offense shall not operate or be 


hired to work at an electronic gaming operation.  The cost of the checks shall 


be at the applicant’s expense.

YES / NO
Do you want to consider regulating the design of the business?



For example Concord adopted a requirement stating that all electronic 



gaming terminals/computers/machines/gaming stations shall be open and 



visible for the exterior front of the establishment.

YES / NO
Additional Landscaping buffer yards could be required.

YES / NO
Limitations on outdoor lighting

YES / NO
Specific sign limitations

YES / NO
Prohibit Firearms

YES / NO
Prohibit Smoking

TAXATION

It should be noted that counties in North Carolina are limited in the amount they can charge electronic gaming machines.  New Hanover County adopted a resolution requesting the state to increase the amount they can charge this use.  Currently the Town of Carolina Beach has a $3000 per gaming machine privilege license tax.  Taxing options include:

1. Tax per machine

2. Flat tax per business

3. Tax based on gross receipts        

STAFF RECOMMENDATION       

Any combination of the above may be employed depending on Public Policies/value judgments driven by views on:

1. Gambling

2. Available sources of Municipal Revenue

3. Degree local government should regulate

4. Degree perceived harmful should be quantified before tax or regulations imposed

5. Different tax rates for different entertainment business

6. Different requirements for different business within same business

7. Affect on community as a whole

Variables

1. NC General Assembly changes law

2. NC Supreme Court ruling on Revision of NC Court of Appeals.

Public Comment:

Tilford Christian, 401 Risley Road, Owner, Magic Bean Coffee Shop.  Mr. Christian spoke about his business and the gaming machines he has in his establishment.  He spoke about the financial arrangement he has regarding his machines.  

Dava, Representative from the Silver Dollar, 3 Cape Fear Boulevard.  Dava spoke about the accessory using the machines in her business and how they operate similarly to the Pot of Gold machines.

David Pierce, 701 N. Lake Park Blvd.  Mr. Pierce had some questions for the Commissioners and Council Members.  He briefly discussed his business and how it operates.

Russ Ray, 229 4th Avenue North, Kure Beach, NC.  Mr. Ray runs a sweepstakes establishment on the Boardwalk.  Mr. Ray spoke about the renovations at his establishment and how the sweepstakes operate at his business.

Garland Garrett, 306 N. 5th Avenue.  Mr. Garrett spoke about his concerns over the implementation of a fee/tax on the gaming industry.  He suggested that the Town not take any action until after the Legislature has acted in this matter.

Commissioners and Council Members Comments/Questions:

The Board and Council discussed the different aspects of regulating the gaming/internet sweepstakes business including (1) how the machines operate; and (2) the investment each business has made in the electronic gaming machines.   Based on the presentations by the business owners and information provided by staff, the two boards were able to discuss and agree upon the regulations and taxes described below.
REGULATIONS FOR PRINCIPAL ELECTRONIC GAMING OPERATIONS

Hours of operation shall be limited to 8am – 12pm, 7 days per week. Limits on hours of operation were considered due to late hours of operation being the typical time when most criminal activities occur in Carolina Beach.  

Anyone under 18 shall be accompanied by an adult.  The reason those under 18 were allowed inside the establishments is due to the fact that many of the electronic gaming operations offer more than gambling machines.  Outside of gambling there are activities that are more appropriate for younger patrons such as video games and surfing the internet.

No sales or consumption of alcohol.   

Parking shall be 1 per 100 square feet of gross floor area or 1 per 2 electronic gaming machines, whichever is greater.  For example Treasure Island located across the street from Town Hall has 19 machines.  Based on 1 parking space per every two machines this would require 10 parking spaces.   Based on their gross floor area of ___ square feet the parking requirement would be ___ parking spaces.  After 36 months Treasure Island and all others who are deficient in parking or do not meet other standards in the ordinance would need to find a way to accommodate the requirements of the zoning ordinance.

Electronic gaming operations shall be located a minimum measured in a straight line from the closest point of the building of the proposed business to the property line of any of the following:

Residential districts



200 feet

Church or school  



200 feet

Public parks, playgrounds, or libraries
200 feet

Other electronic gaming operations
400 feet

The zoning districts where electronic gaming operations are allowed shall be limited to HB and CBD.

GRACE PERIOD. All legally operating gaming operations made non-conforming by adoption of this section shall be removed or brought into compliance with these provisions within 36 months of the date of adoption of this section.

Areas that have electronic gaming machines for patron use shall remain visible to all patrons.  The purpose of this standard was to prevent having separate rooms where the illegal acts could occur such as: robberies, drug use, fighting, etc.

A privilege license tax was not determined at the joint meeting, although there was discussion that it should be similar to other communities and more than the amount charge for an accessory electronic gaming operations.  Accessory operations were to be charged less due to those businesses already providing a benefit to the community that is also taxed (i.e. restaurant, convenience store).  Most members of the joint committee appeared to be in favor of a graduated fee similar to Maggie Valley who charges $2,500 for the first 4 machines + $750 per machine after.

REGULATIONS FOR ACCESSORY ELECTRONIC GAMING OPERATIONS

Accessory electronic gaming operations shall be allowed in any commercial establishment. There was no actual zoning district limitation on accessory electronic gaming operations due to less concern about what impacts an accessory would have on the community.

The same principal use shall be offered throughout the establishment.  This regulation was put in place to attempt to prevent accessory electronic gaming operations from operating similar to principal operations.

Number of machines per business establishment shall be limited in two ways;

#1. One (1) electronic gaming machine per 200 square feet of gross floor area. 

#2. No more than 4 electronic gaming machines total.  

In order to be considered accessory to the principal commercial use the number and density of machines should be limited.

Privilege license tax shall be $250 per electronic gaming machine. 

ITEM #6
Conditional Use Permit





11:04pm

The applicant is requesting an expansion to the existing Presbyterian Church and associated parking lot located at 1209 N Lake Park Blvd (PIN: 313006 39 2577.000) and 804 Glenn Ave (PIN: 3130-39-0531.000). The building expansion will accommodate a fellowship hall; classroom and office space; and a kitchen area, all of which are located at the back of the existing church.   





Zoning: HB



Applicant: Shane Lippard
Ed Parvin Presents His Memo
SUMMARY OF THE REQUEST

The Presbyterian Church is requesting a conditional use permit to add a fellowship hall, kitchen and office space to the existing church located at 1209 Lake Park Blvd. and 804 Glenn Avenue. The request will: (1) expand the Gross Floor Area (GFA) by 7989 square feet; (2) increase the parking area, and (3) install 2” water meter to service the property, increasing from ¾”. The expanded water lines will either have to be connected to a line servicing a hydrant across Lake Park Blvd or at a hydrant in front of Town Hall. 

Churches are allowed by conditional use permit in the HB zoning district. No conditional use permit was on file for the Presbyterian Church. New Hanover County records indicate that the building was constructed in 1985. See Appendix 5 to view the application and site plan.

The total square footage of the building is approximately 17,500 square feet; this includes the existing structure and the proposed addition. Both lots are located in the HB zoning district. The lots are not located in a flood zone. 1209 LPBN contains the building while 804 Glenn contains parking. A recombination plat is not required since parking may be located on a separate lot in common ownership in accordance with Sec. 7.1(e)(5) of the zoning ordinance; however, TRC requested that the lots in the area designated for parking be combined.
	Zoning Setbacks
	Front 

(Southern property line)
	Corner 

(Lake Park and St. Joseph)
	Rear

(northern property line)

	HB required
	30’
	10
	15’ 

	Provided
	80’
	30’
	58’


	Lot Coverage

	HB maximum
	60% (includes buildings, decks, steps)

	Current
	12.3%

	Proposed
	24.1%


In accordance with Sec. 14.8 of the zoning ordinance no conditional use shall be granted by town council unless the following provisions and arrangements, where applicable, have been made to the satisfaction of the council: 
Specific standards. Applicant must make provisions for:

(1) Ingress and egress to property and proposed structures thereon with particular reference to automotive and pedestrian safety and convenience, traffic flow and control, and access in case of fire or catastrophe;

Vehicles can enter/exit the property off of LPBN or utilizing the alley at the end of Seventh Street. The parking design allows for patrons to avoid backing onto either street.

(2) Off-street parking and loading areas where required, with particular attention to the items in (1) above and the economic, noise, glare, or odor effects of the conditional use on adjoining properties and properties generally in the district;
Parking for the church is increasing from 62 to 117. The parking requirement for churches was adopted in 2001.The literal reading of the ordinance would create an excessive number of parking.  Essentially you would be double counting for square footage of the building and for the assembly areas. Staff’s interpretation on the actual intent of the ordinance when adopted is in bold and underlined.  

	Auditoriums, stadiums, assembly halls, gymnasium, theater, community rec center, church, convention   
	1 per 200 sq. ft. (of area not dedicated for assembly: i.e. office, kitchen and/or bathrooms)plus 1 per every 4 persons accommodated by facility (the largest assembly room i.e. if there is a sanctuary and a fellowship hall the parking would be based on the largest of the two) at maximum capacity


Based on the ordinance above, the parking breakdown is as follows:


Occupancy of largest assembly area (Sanctuary): 328/4 = 82 required spaces.

Area not dedicated for assembly (existing and proposed): 

4,060 (existing) + 2,384 (proposed) = 6,444 sq ft /200 = 33 required spaces.

Total Parking Requirement: 115 spaces

The applicant is providing 117 parking spaces
(3) Refuse and service area, with particular reference to the items in (1) and (2) above;
Roll- away dumpsters will continue to be located on the north side of the proposed addition. The roll out trash area is indicated on the site plan.
(4) Utilities, with reference to locations, availability, and compatibility;
Additional water and sewer impact fees will be owed for the expansion and the additional parking spaces (55). Fees for the expansion will be assessed by operations prior to issuance of the building permit. The church will be accessing water lines, either at the hydrant on the east side of Lake Park Blvd or at the hydrant in front of Town Hall.

(5) Screening and buffering with reference to type, dimensions, and character;
A Type “B” buffer yard is required for churches.  The applicant is requesting to use existing vegetation on the front and rear and waive requirements for the side yard.

(6) Signs, if any, and proposed exterior lighting with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district;

 No changes are proposed to the on-site signage Any additional signs will require a permit.
(7) Required yards and other open space and preservation of existing trees and other attractive natural features of the land;

Existing trees will be removed in order to install the parking area at 804 Glenn Ave. There will be no removal of vegetation surrounding the existing structure and proposed addition. The building and parking area have been designed to limit the number of Live Oaks impacted by the expansion.
General conditions. 
(1)
That the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved by the issuance of the CUP;

This is an expansion of an existing use, which as it exists does not pose a threat to public health or safety. Reviewing the proposed expansion gives no reason to believe that there would be any creation of new threats to public health or safety.
(2)
That the use meets all required conditions and specifications;
Town staff has review the proposal to ensure that it meets all requirements of Carolina Beach Town Code.

(3) That the use will not substantially injure the value of adjoining or abutting property, or that the use is a public necessity; and 

This is an expansion of an existing use that, to-date, has not substantially injured value of adjoining property. Staff does not foresee this expansion injuring the value of any adjoining properties. The nature of the use is valuable to the community and many local citizens.
(4) That the location and character of the use if developed according to the plan as submitted and approved  will be in harmony with the area in which it is to be located and in general conformity with the Town Land Use Plan and Policies

The proposal is in general conformity with the 2007 Land Use Plan.  The desired Future Land Use of the commercial 1 area includes a continued use as a highway business corridor. Transportation and traffic improvements are encouraged and will be sought from sources such as the Metropolitan Planning Organization’s Long-range Transportation Plan, the North Carolina Department of Transportation’s Transportation Improvement Program, the North End Traffic and Circulation Study, and a planned Fiscal Year 07-08 Town-wide Transportation Plan. Commercial uses in Commercial 1 shall primarily include retail, office, restaurant, entertainment, and service.  
SUMMARY OF THE ALLOWANCES REQUESTED FOR THIS SITE


1. Relief from providing sidewalks, curbs, and gutters; and


2. Waiver from providing the Type B landscape buffer yard adjacent to CVS and Town Hall.

TRC RECOMMENDATIONS:

Manager: 

· Provide deed reference for closure of 15’ alley. Book 515 page 425 is referenced on the drawing.

· Treatment of all stormwater on property may be required (per Brian)

· Manager supports applicant’s request for waiver of sidewalk requirement curb and gutter

· Verify that hydrant is within 300’ of most remote part of building (not to be shown on site plan)

Planning: 

· Give actual provided setbacks under the “proposed addition” section on drawing.

· Provide the current lot coverage and proposed increase.

· Percent lot coverage will need to be calculated for each lot for zoning and stormwater determination

· Recombine lots where parking is provided

· Provide occupancy of each assembly room

· Provide a list of all uses that will take place in building in narrative format

· Bathrooms, offices, sq ft of kitchen, storage, class rooms, day care?

· Add ROW width on Lake Park Blvd

· Provide landscape isles in parking area (1 per 15 consecutive parking spaces)

· Provide individual lot sizes by address in narrative format

· Applicant may want to request a vested right, site specific development plan

· In order to be eligible plan must be labeled IAW Article 17.8

Building:
· Provide occupant load to determine fixture counts (water closets) to be determined by NHC Plumbing inspections

· Fire barriers will have to be rated for 2 hours
Operations: 

· Brian will provide determination on whether or not stormwater for existing structure will have to be mitigated in addition to expansion. Determination will be made for any potential impact fees as well if treatment of all property cannot be provided by the applicant. 

· Impact fees will be based differently for each use.

Police: No Comments
Fire:
· Fire chief will determine if 300’ access to hydrant (from furthest part of building) will be sufficient from hydrants in surrounding area
Applicant:  Shane Lippard, 409 N. Lake Park Boulevard.  Mr. Lippard explains the purpose of the Church’s CUP request and answers questions from the Commissioners. 

Board Comments/Questions:  The Commissioners inquired about the design, drainage, and trees to be impacted by the redesign.
Motion:  Commissioner Reynolds moves that the Commission recommend approval of the CUP Application for 1209 N Lake Park Blvd and 804 Glenn Ave as contained in the Grant Order and it is in general conformity with the Land Use Plan.  Commissioner Efird seconds.  Motion passes unanimously (7 to 0).
ITEM #7
Non-Agenda Items






11:21pm

None. 

ITEM #8
Adjournment







11:22pm

Commissioner Efird makes the motion to adjourn.  Commissioner Bridges seconds.  All ayes (7 to 0).
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